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BEFORE THE HEARING EXAMINER FOR THE CITY OF EDMONDS 
 

 
IN RE ROBERT BERNHOFT’S 

DNS APPEAL 

File No. PLN 2024-0020 
 
CITY’S REPLY ON ORAL MOTION TO 
DISMISS THE DIP ISSUE (ISSUE #1) 
 
 
 

 

 
I. CITY’S REPLY ON ORAL MOTION TO DISMISS 

In his September 26, 2024 Decision on Reconsideration, the hearing examiner limited the 

scope of the appeal to three issues. This motion only addresses the first issue, which the examiner 

identified as the “material question of fact as to whether those increased flows will threaten the 

structural integrity of the DIP and by extension the railroad tracks that run over it.” The examiner’s 

order stated: “A key issue in resolution of the DIP impacts is whether the proposal will increase 

adverse impacts over baseline conditions.” The following three excerpts from the transcript of Mr. 

Lider’s testimony indicate that the proposed three-year maintenance HPA will not increase adverse 

impacts over baseline conditions. 

1738 

03:32:40.300 --> 03:32:51.640 
Jeff Taraday: No, I understand what the photograph shows, but I'm 

asking you for your professional opinion as to if you know the 
causation of what we're seeing in that photograph. 

1739 
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03:32:52.000 --> 03:32:56.339 
William Lider, PE: Well, I'd say the cause causation is on iron 

oxidation 
1740 

03:32:56.610 --> 03:33:03.120 
William Lider, PE: that it's rusting through through the salt water 

corrosion of the steel. 
1741 

03:33:03.410 --> 03:33:05.599 
Jeff Taraday: And and what's that based on. 

1742 
03:33:06.230 --> 03:33:19.540 

William Lider, PE: Well, it's based on, you know, my experience as an 
engineer inspecting, piling at the port of Seattle, and I also 

inspected piling@wash.and other many other facilities 
1743 

03:33:19.680 --> 03:33:23.159 
William Lider, PE: that I've seen lots of corrosion, both 

1744 
03:33:23.270 --> 03:33:29.919 

William Lider, PE: wood and steel, and that's not uncommon to see that 
kind of steel corrosion. 

1745 
03:33:31.460 --> 03:33:34.769 

William Lider, PE: In a tidal area like like the outfall. 
1746 

03:33:34.960 --> 03:33:40.430 
Jeff Taraday: So it's your testimony that the Puget Sound itself is 

causing the corrosion. 
1747 

03:33:40.430 --> 03:33:41.150 
William Lider, PE: Yes. 

1748 
03:33:41.370 --> 03:33:48.919 

Jeff Taraday: Okay. And isn't it true, then, that the corrosion is 
going to occur, regardless of how much fresh water is flowing through 

the pipe. 
1749 

03:33:49.550 --> 03:33:52.909 
William Lider, PE: Correct … 

 
* * * 

 
1755 

03:34:32.500 --> 03:34:39.089 
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Jeff Taraday: So. So, even if the city allowed the flow spl[i]tters to 
be completely blocked off, the corrosion is going to continue to 

occur. 
1756 

03:34:39.280 --> 03:34:45.910 
William Lider, PE: Yes, as long as that pipes there, it'll it'll 

eventually turn into dust. Given enough time. 
1757 

03:34:45.910 --> 03:34:50.760 
Jeff Taraday: So the flow splitters are not causing the or the 

maintenance is not causing the corrosion. Then. 
1758 

03:34:51.000 --> 03:34:56.080 
William Lider, PE: No, it's the lack of the lack of maintenance of the 

pipe itself that's causing the corrosion. 
 

* * *  
 

1814 
03:41:18.590 --> 03:41:26.700 

Jeff Taraday: Okay. So just just to summarize on on the pipe, on the 
condition of the pipe and and and your concern about the pipe 

1815 
03:41:27.100 --> 03:41:44.739 

Jeff Taraday: in the 2 areas where you saw a place of concern, that 
the joint with the rocks in it and the hole, those 2 areas in both of 

those areas. It's your testimony that those are being caused by 
saltwater corrosion and not by the city's maintenance. 

1816 
03:41:46.580 --> 03:41:51.429 

William Lider, PE: It's being caused by the lack of maintenance and 
saltwater corrosion. 

1817 
03:41:52.820 --> 03:41:57.080 

Jeff Taraday: Well, there's maintenance. You're talking about a 
different kind of maintenance. I'm talking about the Hpa maintenance. 

So. 
1818 

03:41:57.080 --> 03:41:57.740 
William Lider, PE: Oh! 

1819 
03:41:57.740 --> 03:42:07.410 

Jeff Taraday: Those issues in the pipe. Those issues in the pipe that 
we that we're talking about are being caused by salt water corrosion, 

not by the city's Hpa maintenance right. 
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1820 
03:42:07.410 --> 03:42:10.989 

William Lider, PE: Correct. I understand your question now. 
1821 

03:42:12.040 --> 03:42:14.770 
Jeff Taraday: Okay, let's let's talk about 

1822 
03:42:15.920 --> 03:42:22.670 

Jeff Taraday: So so the city's Hpa maintenance is not actually causing 
any harm to the pipe. Then. 

1823 
03:42:24.050 --> 03:42:31.719 

William Lider, PE: Well, it's not helping it out any, that's for sure. 
It has that if if the city continues 

1824 
03:42:33.100 --> 03:42:38.789 

William Lider, PE: main, maintaining that pipe, and when I say 
maintaining it, I mean allowing it to convey water. 

1825 
03:42:38.950 --> 03:42:42.899 

William Lider, PE: it is going to collapse sooner than later. 
1826 

03:42:43.310 --> 03:43:06.989 
Jeff Taraday: Well understanding that that everyone here eventually 

wants the pipe to be replaced. I mean, that's, I think, a universal 
goal. We're we're just talking about the maintenance that's allowed by 

the Hpa permit. Okay? And I just want to confirm that it's your 
testimony that the maintenance that's allowed by the Hpa. Permit is 

not harming the pipe. 
1827 

03:43:11.220 --> 03:43:14.290 
William Lider, PE: It's not harming the pipe. I would agree with that. 

 

“In an appeal, the appellant has the burden of proof with respect to points raised on appeal.” 

ECDC 20.06.090.B. Given the above testimony, appellant has failed to carry its burden of proof 

with respect to whether the proposal has a significant adverse impact on the condition of the DIP. 

Appellant rested its case without establishing that the proposal has a significant adverse impact on 

the DIP. If appellant intended to call city witnesses to establish its burden, it should have done so 
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before resting its case. On this issue, there is nothing for the city to rebut with its own witnesses. 

So, this issue should be dismissed. 

Appellant’s response is unsupported by the record, particularly this portion for which no 

testimony was given and no citation to the transcript provided: “Additionally, water flowing in this 

pipe could make the problem worse. Flowing water has the potential to carry the rocks that fall 

through the pipe downstream. If water was not flowing through the pipe, it is possible that falling 

rock could pile up under the hole in the pipe. A clogged pipe may be safer than a flowing but 

deteriorating pipe.” Appellant’s response, at 5. This passage from Appellant’s response is pure 

speculation that is not supported by Mr. Lider’s testimony. Appellant cannot defeat this motion 

solely on the speculation of counsel without any corroborating evidence. 

A threshold determination that an EIS is not required is reviewed under the “ ‘clearly 

erroneous’ ” standard, and a reviewing court will overturn an agency's DNS when “ ‘[a]lthough 

there is evidence to support it, the reviewing court on the entire evidence is left with the definite 

and firm conviction that a mistake has been committed.’ King Cnty. v. Friends of Sammamish 

Valley, 556 P.3d 132, 144 (Wash. 2024). The record must show that significant adverse 

environmental impacts are probable as a result of the proposal. Id. On the DIP issue, not only does 

the record not show that, it shows the opposite: the proposed maintenance is “not harming the 

pipe.” 

DATED this 4th day of February, 2025 at Seattle, Washington. 

 

       _______________________________ 
       JEFFREY TARADAY, WSBA #28182 

Attorney for Respondent 
City of Edmonds 
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