© 00 ~N o o b~ O w NP

NONNNNNDN R R R R R R R R R
o U B W N B O © 0O N o o~ W N -k O

BEFORE THE HEARING EXAMINER FOR THE CITY OF EDMONDS

In the Matter of the Appeal of the
Determination of Non- Significance
(DNS) for the stormwater diversion
structure at 8229 Talbot Road:

ROBERT BERNHOFT,
Appellant,

V.

CITY OF EDMONDS,
Respondent.

File No. PLN 2024-0020

APPELLANT’S WITNESS AND
EXHIBIT LIST

Pursuant to the Hearing Examiner’s October 8, 2024 Revised Prehearing Order, the

Appellant hereby submits the following witness and exhibit list. Appellant reserves the right to

supplement this list and to offer additional or different exhibits to respond to issues, exhibits, and

witnesses raised by the other parties to the extent allowed by the Examiner. Appellant also reserves

the right to offer rebuttal exhibits and to rely on any exhibit listed on the exhibit lists submitted by

the Respondent.

WITNESS LIST

The appellant anticipates calling the following witnesses:

Bricklin & Newman, LLP

Attorneys at Law
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1. William Lider, PE, Lider Engineering. Mr. Lider will testify to his Civil Engineering
evaluations of the hydraulic mistakes made by the City as it relates to the piecemealing a much
larger project to avoid compliance with SEPA and preparation of an Environmental Impact
Statement; and how the continued maintenance of the City’s flow splitter is exacerbating flooding
conditions in Lower Perrinville Creek. It is anticipated that Mr. Lider’s direct testimony will
require approximately 2-hours.

2. Joe Scordino, Fishery Biologist. Mr. Scordino will testify on the impacts from the
continued maintenance of the City’s flow splitter constitutes an illegal stream diversion and how
continued maintenance of the flow splitter contributes to the extirpation of the Perrinville Creek
salmon run. It is anticipated that Mr. Scordino’s direct testimony will require approximately 1-
hour.

3. Robert Bernhoft, lay witness. Mr. Bernhoft or someone else who lives in the
vicinity of the proposed action may provide lay testimony regarding the area around the proposed
action, history, and observations regarding past and current conditions. | anticipate this lay
witness’s direct testimony will be approximately 15 to 30 minutes.

4. Mike Clugston, City of Edmonds Acting Planning Manager. Appellant reserves the
right to call Mr. Clugston, the project planner and responsible official, as a witness regarding the
City’s SEPA review process.

5. Any witness identified by the Respondent.

6. Any witnesses in rebuttal to testimony or evidence introduced by the Respondent.

Bricklin & Newman, LLP

Attorneys at Law
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1. EXHIBIT LIST

Appellant will offer the following exhibits:

Exhibit | Bates
No. No. Document Description Date
Bl 001- | Index of Plaintiff Bernhoft Exhibits Aug 30, 2024
002
B2 003- | William Lider, PE General Civil-Curriculum Vitae Aug 23, 2024
004
B3 005- | Declaration of Joe Scordino Aug 22, 2024
009
B4 - Lider Engineering PowerPoint (ppsx format) Aug 30, 2024
B5 010- | Lider Engineering PowerPoint (pdf format) Aug 30, 2024
088
B6 089 | Photo: Edmonds Public Works December 2020 Dec 2020
B7 090 | Adopt a Stream Perrinville Creek Drainage Basin 2024
B8 091 | Adopt a Stream Lunds Gulch Creek Drainage Basin 2024
B9 092 | Lider Engineering Photo, Lunds Gulch Creek BNSF Jun 14, 2023
Railroad Crossing
B10 093 | City of Lynnwood GIS Stormwater Basin Map 2024
B11 094- | Figure 1, Herrera, Talbot Critical Areas Report 2010 04 15 Apr 15, 2010
215
B12 216 | Snohomish County Public Works, Historical Aerial 1947
B13 217 | Snohomish County Online Property Information (SCOPI) 2022
Aerial Map
B14 218 | Snohomish County Online Property Information (SCOPI) 2022
Aerial Map
B15 219 | Hartman draft_land_survey done 2022 2022
B16 220 | Lider Engineering Photo of 30” BNSF Concrete Outfall Jun 22, 2012
B17 - City of Edmonds Video of 30” BNSF Concrete Outfall Jan 8, 2013

Bricklin & Newman, LLP
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B18 221- | Ballard Diving Jan 8, 2013
229 | BNSF_Perrinville_Outfall BNSF__Report_01082013 1
B19 230 | Photo of BNSF 30-in concrete Outfall 2023-07-26 Jul 26, 2023
B20 231 | Photo of BNSF 30-in concrete Outfall 2023-11-16 Nov 16, 2023
B21 232 | FRA Photo of BNSF-30-in concrete Outfall 2023-11 Nov 2023
B22 233 | Concerned Citizen Photo BNSF 30-in Pipe Inlet 2023-11-16 | Nov 16, 2023
B23 234 | 42-inch Ductile Iron Pipe (DIP) high flow bypass Jun 22, 2012
B24 235 | 42” DIP high flow bypass overflow pipe closeup Jun 22, 2012
B25 236 | City of Edmonds Video Clip from DIP Inspection Jan 8, 2013
B26 - Video of DIP Inspection Jan 8, 2013
B27 237 | Photo 42” DIP Outfall Corrosion Feb 15, 2022
B28 238 | Photo 42” DIP Outfall Closeup of Corrosion Feb 15, 2022
B29 239 | Concerned Citizen Photos 42” DIP Outfall Jul 26, 2023
B30 240 | Video Clip from City of Edmonds DIP Inspection Jul 27, 2023
B31 - Video of City Inspection of DIP Jul 27, 2023
B32 - DIP VIDEO MH 2-205 to Outfall Jul 27, 2023
B33 241 | Aqualis Inspection Report 42-in DIP MH2-205 to Outfall Jul 27, 2023
B34 242- | Antillon email to DeLilla-English 2023-06-14 Jun 14, 2023
243
B35 244- | Antillon email to Buckshnis, City Council Aug 25, 2023
245
B36 246- | DRAFT ACTION MEMORANDUM for TIME-CRITICAL | Oct 13, 2023
257 | REMOVAL OF FISH PASSAGE BARRIERS AT
PERRINVILLE CREEK City of Edmonds WA
B37 258 | Lider Engineering Photo of Flow Splitting Structure 2010- Mar 5, 2010
03-05
B38 259 | Flow Splitter Weir Modifications Drawing Jul 21, 2010
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B39 260- | Herrera Drainage Basin Analysis and Critical Areas Aug 14, 2009
335 | Assessment, Talbot Road/Perrinville Creek Drainage
Improvement Project
B40 336- | Talbot Road Storm Drain Improvement Drawings Oct 2011
341
B41 342 | Photo Talbot Rd Stormwater Improvements Oct 5, 2012
B42 343 | Photo Talbot Rd Stormwater Improvements 2013-09-09 Sep 2, 2013
B43 344 | Ex. B41 Photo Flow Splitter Jun 22, 2012
B44 345 | Sutro Weir Installed Jun 22, 2012
B45 346 | Flow Splitter Looking west to Puget Sound Jun 8, 2012
B46 347 | Clip from Aqualis Video Inspection Report 36-in HDPE pipe | Jul 27, 2023
looking west from flow splitter towards MH 2-205
B47 - Video 36-inch HDPE pipe between flow Splitters Jul 27, 2023
B48 348 | Aqualis Inspection Report Flow Splitter to MH 2-205 Jul 27, 2023
B49 349- | Lider Engineering Perrinville Creek 36-in Pipe Flow Sep 27, 2023
351 | Estimate FILED
B50 Not Used -
B51 352 | Flooding and Sediment Deposition Photos Dec 2020
B52 353 | Photo of Backyards at 8235 & 8307 Talbot Road June 8, 2012
B53 354 | FEMA Flood Insurance Rate Map Panel 1305 of 1575 Nov 8, 1999
B54 355 | Photos of Backyards at 8235 & 8307 Talbot Road, Dec 2020 | Dec 2020
B55 356 | Flooding at Flow Splitter, November 2021 Nov 2021
B56 357 | Photo—City of Edmonds Maintenance Worker in Flow Dec 6, 2023
Splitter
B57 358- | WDFW 2019 Flow Splitter HPA Permit--EXPIRED Feb 14, 2019
365
B58 366- | Herrera Report 2012 Perrinville Creek Existing Conditions Nov 15, 2012
555 | Talbot Culvert
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B59 556 | Photo—Plunge pool fish barrier at Talbot Road Culvert Mar 25, 2010
Outfall
B60 557- | Bridge Construction without a Permit at 8229 Talbot Road Apr 22, 2022
564
B61 565 | Photo—Plunge pool fish barrier at Talbot Road Culvert Mar 25, 2010
Outfall Closeup
B62 566 | Photo: Talbot Road culvert over topped by Perrinville Creek | Dec 21, 2020
flow
B63 567- | Herald Article—Montana Train Derailment Jul 29, 2023
573
B64 574 | Photo: Lunds Gulch Creek BNSF Railroad Crossing Jun 14, 2023
B65 575 | NOAA Stock Photo, Atmospheric River unknown
B66 576- | 2013 Ballard Diving Report 42” DIP Jan 8, 2013
582
B67 583- | Taraday email Nov 4, 2023
660
B68 661- | Edmonds Public Works Budget Mar 2023
718
B69 719- | May 2024 E-Mails with City on Checklist and DNS May 2024
726
B70 727- | 1998 Pentec Report Perrinville Streambank Stabilization May 18, 1998
752
B71 753- | 1999 Essential Fish Habitat for Salmon 1999
767
B72 768- | Reader view It's past time to protect local streams - My Feb 26, 2021
778 | Edmonds News
B73 779- | Perrinville_Creek_Restoration_Media_Release Mar 2, 2021
780
B74 781- | Ohanley Property Site Visit Notes and Photos Jun 22 2012
784
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B75 785- | Perrinville Creek Culvert Site Visit Notes and Photos Feb 15, 2022
788

B76 789- | Lider Report FILED Jul 3, 2023
805

B77 806 | WSDOT Conversion NAVD88 to MLLW datum Jul 12, 2012

B78 808 | PDS Map Portal Lower Perrinville Creek 2022

B79 809- | RW Beck Report, Edmonds Drainage Basin Studies May 1991
916

B80 917- | City Council Agenda Item Jun 7, 2022
991

B81 992 | City HPA Application Document Feb 7, 2024

B82 993- | Clugston email Lider Confirming Stay of Hearing Sep 3, 2024
1000 | Examiner’s Decision

B83 | 1001- | Bernhoft- Reply to City Response for Reconsideration Sep 25, 2024
1094 | FILED

B84 | 1095- | Hearing Examiner Bernhoft Reconsideration Decision Sep 26, 2024
1100

B85 | 1101- | Dykstra-Johnson emails Sep 26, 2024
1106

B86 | 1107- | Citywide SEPA DNS PLN2024-0002 Feb 13, 2024
1108

B87 | 1109- | Perrinville Creek Expedited HPA Sep 26, 2024
1116

B88 | 1117- | Scordino Lower Perrinville Creek Photos Fall 2024
1119

parties by posting them to the City’s secure FTP site at:

As mutually agreed, service of the foregoing exhibits will be served to the opposing

https://files.edmonds.wa.us/uploadlink.html?linkid=c94fb2abbf09e977336cf7daf95bbh020

APPELLANT’S WITNESS AND EXHIBIT LIST -7

Bricklin & Newman, LLP
Attorneys at Law
123 NW 36t St., Suite 205
Seattle WA 98107
Tel. (206) 264-8600



https://files.edmonds.wa.us/uploadlink.html?linkid=c94fb2abbf09e977336cf7daf95bb020

© 00 ~N o o b~ O w NP

NONNNNNDN R R R R R R R R R
o U B W N B O © 0O N o o~ W N -k O

Files may be downloaded at:

https://files.edmonds.wa.us/main.html?download&weblink=c94fb2abbf09e977336¢cf7daf95bb02

0
In addition to the service method above, backup copies of Appellant’s exhibits are

available at the following link: https://bnd-law.sharefile.com/public/share/web-

s6b6d897f6ach43e0adc3e8c135dc1170

The Appellant reserves the right to rely on the City’s record in this matter and to

supplement the foregoing in response and/or rebuttal to the City’s exhibits.

Dated this 20th day of November, 2024.
Respectfully submitted,

BRICKLIN & NEWMAN, LLP

By: s/ Audrey Clungeon
Claudia M. Newman, WSBA No. 24928
Audrey Clungeon, WSBA No. 55133
Attorneys for Robert Bernhoft

Bricklin & Newman, LLP

Attorneys at Law
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CERTIFICATE OF SERVICE

The undersigned declares and certifies under penalty of perjury under the laws of the State of

Washington that a true and correct copy of the Appellants Witness and Exhi

bit List was served as

follows:
COUNSEL FOR THE CITY OF [ ] Via Messenger
EDMONDS: [ ] Via Federal Express
JEFFREY B. TARADAY, WSBA #28182 [ ] Via First-Class Mail
Lighthouse Law Group, PLLC [X] Email

600 Stewart Street, #400
Seattle, WA 98101
Email: jeff@lighthouselawgroup.com

CITY OF EDMONDS: [ ] Via Messenger
Michael Clusgston [ ] Via Federal Express
Acting Planning Manager [ ] Via First-Class Mail
121—5" Avenue North [X] Email

Edmonds, WA 98020
Email: michael.clugston@edmondswa.gov

CITY OF EDMONDS HEARING [ ] Via Messenger
EXAMINER: [ ] Via Federal Express
Phil Olbrechts [ ] Via First-Class Mail
720 N. 10th St., A #297 [X] Email

Renton, WA 98057
olbrechtslaw@gmail.com

Dated this 20" day of November 2024 at Seattle, King County, Washington.

Py

Kay Shaffer
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