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Exhibit B69

RE: Comments on SEPA Checklist and DNS for PLN2024-0020 - Maintenance of
Perrinville Creek's lllegal Fish Blocking Structure

From: Clugston, Michael (michael.clugston@edmondswa.gov)

To:  joe.sscordino@yahoo.com

Cc: d.buckshnis@comcast.net; Michelle.Dotsch@EdmondsWa.Gov; Mike.Rosen@EdmondsWa.Gov
Date: Monday, June 3, 2024 at 03:36 PM PDT

Hi Joe,
Regarding WAC 197-11-330 & 335, yes, those are adopted in ECDC 20.15A.060.

Regarding your comments on the SEPA DNS, which would be part of the City’s application
for an updated Hydraulic Project Approval permit to allow continued maintenance of the
Perrinville stormwater diversion structure at 8229 Talbot Road, an agency must consider
SEPA comments and may respond to comments as the agency deems appropriate (WAC
197-11-550). As you noted, your comments were forwarded to Public Works and it is up to
them to respond or not. If you don’t feel your concerns have been addressed, your next
step is the SEPA appeal process described below.

Thanks.

Mike Clugston | Acting Planning Manager

City Hall | 121 51" Ave. N | Edmonds WA 98020
425.771.0220 (office) | 425.967.2634 (mobile)
michael.clugston@edmondswa.gov
www.edmondswa.gov
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The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm). Staff is
available via phone, email and/or by appointment during working hours (typically 8-5pm)

NOTICE: All emails, and attachments, sent to and from the City of Edmonds are public records and
may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

From: joe scordino <joe.scordino@yahoo.com>

Sent: Friday, May 31, 2024 11:04 AM

To: Clugston, Michael <michael.clugston@edmondswa.gov>

Cc: Diane Buckshnis <d.buckshnis@comcast.net>; Dotsch, Michelle
<michelle.dotsch@edmondswa.gov>; Rosen, Mike <mike.rosen@edmondswa.gov>
Subject: Re: Comments on SEPA Checklist and DNS for PLN2024-0020 - Maintenance of
Perrinville Creek's lllegal Fish Blocking Structure

Mike - thanks for indulging me. The State's SEPA office suggested | look at the RCWs and WACs on SEPA
and the following caught my eye:

WAC 197-11-330 Threshhold determinations process

WAC 197-11-335 sufficient threshold information for DNS
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Can you tell me if these WAC procedures are incorporated in City code or staff operating procedures?

It seems that public comments submitted in response to a SEPA notice would/should play-into WAC
197-11-335 information sufficiency and WAC 197-11-330 determinations process, yet you advised that you
only forwarded my public comments to Public Works (the "applicant") and you did not indicate why you (as the
responsible official for the DNS) were not considering the public comments in accordance with the procedures
in these WACs.

Your response is appreciated so that | can determine if the non-refundable $500+ Appeal Fee is the correct
avenue to address my and other citizens concerns with the City's SEPA process on this and other DNS
determinations. Note I'm cc'ing the Mayor so he is aware of the public's concern with City's SEPA process
vis-a-vis State law.

On Thursday, May 30, 2024 at 03:11:56 PM PDT, Clugston, Michael <michael.clugston@edmondswa.gov>
wrote:

Joe,

You would be appealing the DNS decision. SEPA is a Type II-A decision by staff with notice per ECDC

20.01.003 and therefore an appeal of that decision would be heard by the Hearing Examiner. You could
appeal a procedural aspect of the decision or a substantive portion. In either case, the Examiner would
evaluate the facts and issue a decision consistent with the codes referenced below. His decision would
then be subject to judicial appeal at Snohomish County. I've clipped out the Appeals portion of the 2018
SEPA Handbook for reference below.

| hope that helps.

Mike

Mike Clugston | Acting Planning Manager

City Hall | 121 51" Ave. N | Edmonds WA 98020

425.771.0220 (office) | 425.967.2634 (mobile)

michael.clugston@edmondswa.gov

www.edmondswa.gov
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The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm). Staff
is available via phone, email and/or by appointment during working hours (typically 8-5pm)

NOTICE: All emails, and attachments, sent to and from the City of Edmonds are public records
and may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

11. Appeals

SEPA provides a process for citizens and other agencies to challenge both procedural and
substantive decision made using SEPA review. Procedural appeals include the appeal of a
threshold determination—both determinations of significance (DS) and nonsignificance
(DNS)—and of the adequacy of a final environmental impact statement (EIS). Substantive
appeals are challenges of an agency’s use (or failure to use) SEPA substantive authority to

condition or deny a proposal.

Appeals may also be heard at two levels:
» Administrative appeals, heard by agencies; and
« Judicial appeals, which are heard by courts when the administrative appeal

process is either not available or has been exhausted.

Administrative appeals are not required but some local agencies provide this process and
appellants must complete this process prior to pursuing a judicial challenge. Not all agencies
provide an administrative appeal process, or they may provide for a substantive appeal or a
procedural appeal but not both. In some situations, the first appeal may be a judicial appeal

filed in superior court.

For more information on the SEPA appeal process, refer to RCW 43.21C.060, 075, and 080;
and WAC 197-11-680. Also refer to the Local Project Review Act (Chapter 36.70B RCW),
since it contains provisions relating to SEPA administrative appeals. Anyone interested in
appealing a SEPA procedural issue should contact the lead agency to determine what
administrative appeal, if any, will be allowed. Questions on the availability of administrative
appeals for substantive decisions should be directed to the agency that made the decision (i.e.

to deny, condition, or not to condition a permit or other approval).

Administrative Appeals
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Each agency must decide whether or not to offer administrative appeals. If an agency
offers an administrative appeal, the agency must specify its appeal procedure by

ordinance, resolution, or rule.

An agency may provide appeals of some, but not all, reviewable SEPA decisions. The only
decisions that may be appealed at the agency level are a final threshold determination or EIS
(including a final supplemental EIS), and SEPA substantive decisions. Other decisions, for

example the applicability of categorical exemptions, may only be appealed to the courts.

A DS, DNS, or EIS are each subject to a single administrative appeal proceeding.
Successive reviews within the same agency are not allowed. For example, a hearing
examiner’s decision on the appeal of a DS cannot be further reviewed by the local
legislative body. Further consideration is limited to review by a court as part of a judicial

appeal.

Procedural and substantive SEPA appeals in most instances must be combined with a
hearing or appeal on the underlying governmental action (such as the approval or denial of
a permit). If a SEPA appeal is held prior to the agency making a decision on the underlying
action, it must be heard at a proceeding where the person(s) deciding the appeal will also be

considering what action to take on the underlying action.

SEPA appeals that do not have to be consolidated with a hearing or appeal on the underlying
action are related to:

* A determination of significance (DS);

* An agency proposal,

* A non-project action; or

» The appeal of a substantive decision to local legislative bodies.

A local agency must also decide whether or not to allow an appeal of a non- elected official's

decision to use SEPA substantive authority to condition or deny a proposal. If a local agency

chooses not to allow an appeal to a local legislative body, the agency must clearly state that

decision in its procedures.

Judicial Appeals

Judicial appeals are those appeals heard in court. A judicial appeal in most instances must be of

https://mail.yahoo.com/d/search/name=Michael%2520Clugston&ema...
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the underlying governmental action (permit decision, adoption of a regulation, etc.) and the
SEPA document (DNS or final EIS). (Information on exceptions is given on page 110.) If the

agency allows a SEPA administrative appeal, it must be used prior to initiating judicial review.

The time period for filing a judicial appeal will depend on several factors:

* Time limit on the underlying governmental action (issuance of permit,

adoption of a plan, etc.). If there is a time limit established by statute or
ordinance for appealing the underlying governmental action, then appeals
raising SEPA issues must be filed within that time period. (see RCW 43.21C.075(5)
for additional information.)

« Time limit when publication of notice of action taken. If there is no time

limit for appealing the underlying governmental action, the notice of action
provisions in RCW 43.21C.080 may be used to establish a 21-day appeal period.
« If there is no time limit for appealing the underlying governmental action

and the notice of action is not used, then SEPA does not provide a time

limit for judicial appeals. However, the general statutes of limitation or the

common law may still limit appeals.

From: joe scordino <joe.scordino@yahoo.com>

Sent: Thursday, May 30, 2024 2:03 PM

To: Clugston, Michael <michael.clugston@edmondswa.gov>

Cc: sepahelp@ecy.wa.gov

Subject: Re: Comments on SEPA Checklist and DNS for PLN2024-0020 - Maintenance of
Perrinville Creek's lllegal Fish Blocking Structure

Mike - could you please explain what the "appeal" would have to apply to.

The dilemma here is that the "determination” (i.e., the DNS) is probably "legitimate" if it is based on what is
in the original checklist.

But, if the checklist was revised to adequately and completely address the questions and information
requested in the checklist, then its an open question as to whether a DNS would be a "legitimate"
determination based on the REVISED checklist.

So..., how can the public determine if it is appropriate to "appeal the "determination" without knowing the

true and accurate information that SHOULD BE in the checklist? Especially since you are telling me that
my comments on the inadequacy of the information in the checklist are not being addressed via a revised
checkilist.

The burden should not be on the public to "seek out" the missing information in a checklist that would be
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needed to determine if the DNS is "legitimate" or if the determination should be appealed.

What is the purpose of asking the public for comments (separate from an appeal) if such comments are not
going to be addressed as part of the "determination” process?

Is there a separate process to "appeal” the adequacy and completeness of the checklist (BEFORE a DNS
is prepared), or is the next step litigation?

On Thursday, May 30, 2024 at 12:33:32 PM PDT, Clugston, Michael <michael.clugston@edmondswa.gov>
wrote:

Hi Joe,

Your comments from May 23 were provided to Public Works. The existing checklist and DNS for
maintenance of the stormwater structure at 8229 Talbot Road will remain. If you choose to appeal the
determination, the deadline for that is June 4 as noted on the DNS. The fee for a SEPA appeal is $514.00
— it is required as part of the appeal and is non-refundable should the appeal is denied. Both the fee and
the appeal materials (drafted pursuant to ECDC 20.15A.240 and 20.06.030) must be submitted by 4PM on
June 4. If you email the appeal documentation to me, | can add the fee to the permit and you could call in
and pay that. Alternatively, you could drop the appeal off at the counter and pay then (note the phone
number and counter hours below) or you can be added as a delegate and submit it through the
MyBuildingPermit portal under file PLN2024-0020.

If you need anything, please let me know.

Mike

Mike Clugston | Acting Planning Manager

City Hall | 121 51" Ave. N | Edmonds WA 98020

425.771.0220 (office) | 425.967.2634 (mobile)

michael.clugston@edmondswa.gov

www.edmondswa.gov

The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm). Staff
is available via phone, email and/or by appointment during working hours (typically 8-5pm)

NOTICE: All emails, and attachments, sent to and from the City of Edmonds are public records
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and may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

From: joe scordino <joe.scordino@yahoo.com>

Sent: Thursday, May 30, 2024 11:04 AM

To: Clugston, Michael <michael.clugston@edmondswa.gov>

Subject: Re: Comments on SEPA Checklist and DNS for PLN2024-0020 - Perrinville Creek's
Fish Blocking Overflow Diversion Maintenance

Michael - could you please advise on whether a new checklist and new DNS (or further SEPA document)
will be put out as a result of the comments on deficiencies in the checklist?

If not, could you please advise on appeal deadline, appeal format and procedures, fees, waiver of fees, etc.

On Thursday, May 23, 2024 at 02:21:46 PM PDT, joe scordino <joe.scordino@yahoo.com> wrote:

Sorry, just realized my comments weren't attached. They are now attached.

On Thursday, May 23, 2024 at 01:11:28 PM PDT, Clugston, Michael <michael.clugston@edmondswa.gov>
wrote:

Hi Joe,
Thank you for the SEPA comment. I'll forward it to the Public Works Department for their review.

Mike

Mike Clugston | Acting Planning Manager

City Hall | 121 51" Ave. N | Edmonds WA 98020

425.771.0220 (office) | 425.967.2634 (mobile)

michael.clugston@edmondswa.gov

www.edmondswa.gov

The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm). Staff
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is available via phone, email and/or by appointment during working hours (typically 8-5pm)

NOTICE: All emails, and attachments, sent to and from the City of Edmonds are public records
and may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

From: joe scordino <joe.scordino@yahoo.com>

Sent: Thursday, May 23, 2024 12:32 PM

To: Clugston, Michael <michael.clugston@edmondswa.gov>

Cc: Jesse Dykstra <jesse.dykstra@dfw.wa.gov>; Stambaugh-Bowey Chuck J (DFW)
<charles.stambaugh-bowey@dfw.wa.gov>

Subject: Comments on SEPA Checklist and DNS for PLN2024-0020 - Perrinville Creek's Fish
Blocking Overflow Diversion Maintenance

Attached are public comments on the SEPA Checklist and the "invalid" DNS which was based on
incomplete, incorrect and misleading responses in the SEPA Checklist as demonstrated by my comments.

Please advise on what next steps you plan to take and whether | will need to appeal what | view as an
'invalid' DNS based on the inadequacy of factual information in the checklist.

Since WDFW is being asked to issue a Hydraulics Permit based on this 'inadequate’' SEPA documentation,
I am cc'ing them on my comments.
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