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BEFORE THE HEARING EXAMINER 
FOR THE CITY OF EDMONDS 

Robert Bernhoft, Resident 
 

  Appellant, 
 
v. 
 
CITY OF EDMONDS 
 

                       Respondent. 
 

File No. PLN 2024-0020 
 

APPELLANT’S REPLY TO THE CITY OF 
EDMONDS RESONSE FOR 
RECONSIDERATION OF HEARING 
EXAMINER’S SEPTEMBER 2, 2024 
SUMMARY JUDGEMENT 

 
 

The City of Edmonds continues to misrepresent the intentions of this appeal and 

not allow the Appellant even one (1) day to make its case and present evidence that the 

City’s SEPA Determination of Non-Significance (DNS) for the application of a ‘new’ WDFW 

Hydraulic Project  Approval (HPA) is INVALID because the DNS was not conducted in 

accordance with State law (Chapter 197-11 WAC).  The City fails to acknowledge that it is 

indeed applying for a ‘new’ HPA permit for a REVISED instream maintenance project that 

consists of a TOTAL DIVERSION of Perrinville Creek into what used to be overflow 

structures via a 42-inch ductile iron pipe that now eliminates essential aquatic habitat 

and prevent fish passage.  Past HPAs issued to the City for this site were to maintain the 

functionality of the overflow structures only during high flow events WHILE KEEPING THE 
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AQUATIC HABITAT OF THE STREAM INTACT AND FUNCTIONAL, thus allowing adult salmon 

spawning and juvenile salmon rearing into the area downstream of Talbot Road out to 

Puget Sound. The City continues to misrepresent this fact in its filings with the Hearing 

Examiner as well as in the grossly inadequate and incomplete SEPA documents that were 

used to make the ‘unsubstantiated’ Determination of Non-Significance.  

Appellant Bernhoft requests reconsideration so that the Hearing Examiner may be 

presented the facts that were NOT ADDRESSED in the SEPA checklist or any 

environmental analysis in accordance with WAC 197-11-315 and thus should have 

prevented the City from making the Determination of Non-Significance in contravention of 

WAC 197-11-315, WAC 197-11-330, WAC 197-11-335, and WAC 197-11-340.  The 

Hearing Examiner is encouraged to review the environmental checklist for himself. 

The City has avoided addressing and assessing the impacts of maintaining its 

failed, high flow diversion flow splitter that has dewatered 300-feet of stream channel, 

destroyed a salmon run, threatens a returning salmon run, and provides absolutely no 

flood mitigation.  The diversion structure to be maintained serves no beneficial purpose 

whatsoever, is a drain on City’s budget, and a gift of public funds so that two homeowners 

may have a babbling brook in their backyards.  The City’s 42-inch ductile iron pipe (DIP) 

cannot even convey an anticipated 5-year storm event, yet Mr. Bernhoft’s expert 

witnesses are denied an opportunity to testify on this issue.  Mr. Bernhoft again reiterates 

his request to reinstate this appeal, allow evidence to be presented that may well save 

lives, property, Puget Sound, and salmon from the City’s maintenance of its failed flow 

splitter and structurally and hydraulically deficient pipes under the BNSF railroad tracks. 

https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-315
https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-330
https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-335
https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-340
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A. The City did not address the fact that it failed to include a sworn certificate of 

service.  The Hearing Examiner has not ruled on this matter.  The motion to dismiss 

should never have been considered. 

B.  Last week, the Washington State Supreme Court handed down a landmark ruling 

on September 19, 2024 that is binding on this proceeding  King County v. Friends of 

Sammamish Valley, Case No. 102177-1.  Specifically pertinent to this motion for 

reconsideration is: 

“SEPA provides a checklist to assist planning agencies in making threshold  
determinations. WAC 197-11-315, -960. The agency must base its threshold 
determination on reasonably sufficient information on the environmental impact 
of the proposal and take additional steps if such information is not available. WAC 
197-11-335. The threshold determination decides whether a proposal has a 
probable significant adverse impact, and, if so, will require an EIS. WAC 197-11- 
300(2). “A threshold determination shall not balance whether the beneficial 
aspects of a proposal outweigh its adverse impacts, but rather, shall consider 
whether a proposal has any probable significant adverse environmental impacts.” 
WAC 197-11-330(5). The lead agency can then either issue a DNS (if no probable 
significant adverse impact exists) or a determination of significance (if probable 
significant adverse impact exists).15 WAC 197-11-310(5). 
 

A threshold determination that an EIS is not required is reviewed under the 
“‘clearly erroneous’” standard, and a reviewing court will overturn an agency’s 
DNS when “‘[a]lthough there is evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm conviction that a mistake has 
been committed.’” King County v. Wash. State Boundary Rev. Bd., 122 Wn.2d 
648, 661, 860 P.2d 1024 (1993) (alteration in original) (quoting Norway Hill Pres. 
& Prot. Ass’n v. King County Council, 87 Wn.2d 267, 274, 552 P.2d 674 (1976)). 
The record must show that relevant environmental factors were considered in a 
way that sufficiently amounts to prima facie compliance with the requirements of 
SEPA. Wild Fish Conservancy v. Dep’t of Fish & Wildlife, 198 Wn.2d 846, 867, 
502 P.3d 359 (2022); Chuckanut Conservancy v. Dep’t of Nat. Res., 156 Wn. App. 
274, 286-87, 232 P.3d 1154 (2010).”1 
 
Here, there is prima facie evidence that the City’s decision was clearly erroneous 

as it failed as follows:  

 
1 Reference Attachment A, WA Supreme Court Case No. 102177-1, pages 24-25.pdf 
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1. Failure to address the structurally and hydraulically deficient culverts under 

the BNSF mainline railroad tracks.  When the undersized DIP is surcharged 

(pressurized) during flood conditions, a jet of water will stream out of the 

pipe undermining the BNSF tracks, and washing away bedding materials.  

In turn the large, angular railroad ballast rock will impinge rail loads on the 

pipe, accelerating its future structural failure and contributing to a rail 

disaster. 

2. Failure to address environmental Impacts from its dewatering of 300-feet 

of salmon habitat in Perrinville Creek. 

3. Failure to address impacts due to flooding created by a City culvert that 

cannot even convey a 5-year storm event. 

4. Failure to address the fish kill that will occur from high flow bypass 

structure will affect all of the returning 4,000 juvenile coho salmon placed 

in Perrinville Creek in 2023 and again in 2024 by the Edmonds Stream 

Team (EST) salmon enhancement Cooperative Program with Washington 

Department of Fish and Wildlife (WDFW), 

5. Failure to address the disruption of sediment transport to Browns Bay, 

including the Bernhoft tidelands. 

6. Failure to designate a location where or how the excavated sediment will 

be placed, such as in the Bracket’s Landing marine sanctuary. 

C. The City opines that that new issues have been raised, such as the City’s 

obligation under the proposed HPA permit to place sediment and rock excavated from 

around its flow splitter and Talbot Road culvert and place this material in Browns Bay 
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nearshore area.  The City was aware as early as February 2024 that WDFW was going to 

require placement of excavated sediment in Browns Bay, as demonstrated by the HPA 

application document.2  Here the City actively concealed this information from its 

environmental checklist to mislead the public about fill placement in Browns Bay.  This 

information certainly was new evidence that was not known and could not, in the exercise 

of reasonable diligence, be known, making its admission is required under Edmonds City 

Code, ECDC 20.06.140(4).  This information must be considered at hearing to determine 

the environmental impacts of massive fill dumps into the Bernhoft tidelands, rather than 

the gradual dispersion of sediment from a free flowing creek in an alluvial fan. 

 The City seeks to add additional restrictions on the placement of sediment in 

Browns Bay that was not disclosed in the environmental assessment process, referencing 

CR rules CR 59(a)(4).  The City’s code, ECDC 20.06.140.A.4, places no such restrictions 

on the introduction of new evidence.  Had the City wanted to place additional restrictions 

on new evidence that was not known and could not be known, in the exercise of 

reasonable diligence, it would have said so in its code.  It is therefore inappropriate for 

the Hearing Examiner to exclude consideration of where this fill will be placed in Browns 

Bay from environmental review and as a part of this appeal. 

These are all issues of genuine material fact.  While the City has been performing 

maintenance of the 8229 Talbot Road bypass for many years under one or more 

previously issued HPAs, it was never authorized to dewater 300-feet of stream channel 

under any HPA.  This all changed when the City unilaterally decided to route 100% of 

Perrinville Creek via the bypass structure, instead of only the high flows.  The City has no 

 
2 Reference Attachment B, City HPA Application Document, dated February 7, 2024.pdf 

https://edmonds.municipal.codes/ECDC/20.06.140
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timetable, budget, or plan to ever remove its fish-killing flow structure that has no 

beneficial purpose to the public.  In turn, the continued maintenance of the flow splitter 

endangers the public with irreparable harm, extirpates anadromous salmon, and is a 

major threat to the Browns Bay environment, all significant impacts that the City refuses 

to address. 

D. Both the City and the Hearing Examiner continue to refer to the removal of 

sediment from the failed flow splitter as a flood control measure.  The DNS for the 

proposed HPA permit has nothing to do with flood control for the following reasons: 

1. The downstream property owners either built or purchased homes in a FEMA 

mapped floodplain.  As a part of the environmental assessment and plat map for 

these homes, a berm or dike was to be constructed at elevation 21.5 MLLW (19.5 

NAVD88).  ECDC 18.30.090.D clearly states that: 

D. Maintenance of Permanent Stormwater Facilities. All privately owned 
stormwater facilities or controls shall be maintained by the owner, or the 
homeowner or owner association (“owner”) if one is established as part of a 
residential or commercial development. All private storm drainage facilities shall 
be regularly inspected to ensure proper operation and shall monitor the facility or 
control as required or as set forth in the SWMMWW. 
 

Here, the property owners have failed to construct the plat required berm or dike 

that is not on shown on the City’s recently completed topographic map.  For the 

City to maintain the flow splitter for just two private residences who failed to 

comply with their permit requirements is an illegal gift of public funds under the 

Constitution of Washington State. 

2. The City’s high flow bypass pipe is undersized to convey even a 5-year storm event 

without flooding.  The recurrence probability of flooding from a 5-year storm is 

20% in any given year.  Because the high flow bypass structure no longer 

https://edmonds.municipal.codes/ECDC/18.30.090
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functions as a high flow bypass, and because the downstream structure is unable 

to convey the flow and bedload from even a modest 5-year storm event, the SEPA 

checklist incorrectly refers to this project a flood control measure, which it is not. 

3. The two property owners downstream of the failed flow splitter have filled a 

historic wetland and added fill into the FEMA mapped floodplain increasing the 

flooding potential on their property and into the BNSF right-of-way.  Mr. Bernhoft’s 

expert witness are prepared to present evidence of the encroachment into the 

BNSF right-of-way and filling of the floodplain, if allowed to do so at a public appeal 

hearing. 

4. The City’s SEPA determination of non-significance for the HPA permit to continue 

maintenance of the non-functional flow splitter that now routes 100% of the 

Perrinville Creek flow through an under sized, structurally deficient pipe has only 

one purpose, to help maintain a stream on private property that was relocated 

without permit at the expense of City’s taxpayers and whose owners do not want 

to maintain it in violation of EDCD 18.30.090.D. 

Hearing Examiner Questions Email September 23, 2024 

In a September 23, 2024 email3, Hearing Examiner Olbrechts posited two 

questions and extended the deadline to 11:59 pm September 25, 2024 for Appellant 

Bernhoft to reply to his questions.  Mr. Olbrechts also permitted the City time to respond 

to his two questions, but denied the Appellant the opportunity to have a reply to the City’s 

responses, in part because the City was unwilling to extend the statutory deadline to 

 
3 Reference Attachment C 2024-09-23 Re_ Edmonds_Bernhoft Appeal Summary Judgement-- Supplemental 
Question -- Deadline Extension-1.pdf 
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allow the Appellant an opportunity to reply.  The two questions posed by Mr. Olbrechts 

are: 

1. Is it accurate to conclude that the proposal will increase DIP flow rates over 
baseline conditions? 
 

2. Will that increase in flow rate potentially increase the threat to the structural 
integrity of the DIP? 
 

In the September 23, 2024 email, Mr. Olbrechts stated that, the change in 

baseline by continued maintenance would be an increase in the DIP flow rates.  This was 

discussed at length in the Appellant’s response to the City’s motion to partially dismiss.4 

Our response to Mr. Olbrechts two questions are as follows: 

1. Yes, absolutely, the flows in the DIP will greatly increase over the previous 

baseline flows because all flow (base flow and flood flow) now goes 

through the DIP.  This fact was discussed at great length in the appeal and 

subsequent documents submitted by the Appellant.  All of the flow that 

would have been discharged into Puget Sound via the 30-inch BNSF culvert 

is now directed and conveyed into the DIP.  Engineering calculations 

provided by previous City-hired consultants and Lider Engineering have 

documented that the City’s DIP can barely convey 125-acres of flow added 

by the City to this system in 2012, let alone any flow from Perrinville Creek. 

2. Here the Hearing Examiner asks the wrong question.  The question should 

be, “will the increased flows in the DIP threaten the safe rail operations on 

the BNSF tracks above the DIP?”  Video inspections of the DIP done 10-

 
4 See Appellant’s August 12, 2024 Response to City Motion to Dismiss, page 12, para. B 
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years apart have documented how the DIP corrosion has progressed, and 

that two holes have opened up:  one set of holes at the outfall and one 

hole at the pipe joint located 93.14-feet west of Manhole 2-205, under the 

BNSF tracks. 

 

 

 

 

 

 

 

 

 

The photo above is a clip from the City’s July 2023 video inspection of the 42-inch 

DIP showing railroad ballast rock entering the pipe that would have been produced as an 

exhibit at hearing.  During high flood flows, this pipe will be surcharged (pressurized) and 

squirt a jet of water out of this hole, undermining the tracks above, washing away critical 

bedding sand necessary to safely distribute the rail loads in the hoop of the pipe.  In turn, 

the point loads of the ballast work will continue to poke through the pipe, increasing the 

size of this hole as vibrations from train traffic above will help to push rock through the 

hole, further widening the hole in the process.  As this pipe continues to corrode and 

delaminate, it will weaken even further, allowing more and more railroad ballast rock to 

enter the pipe creating a void under the tracks.  This void will be undetectable by visual 
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inspection at the rail grade; however, when the void grows large enough and enough rock 

has fallen into the pipe, a catastrophic rail failure will occur when the weight and vibration 

of a train passing over the pipe causes a sudden shifting of ballast rocks allowing the 

rails to separate thus directly causing an accident. 

As has been stated before by the Appellant, the baseline being used here by the 

City is not the baseline that it has operated under for previous HPA permits.  The City may 

choose not to act on the risk from the problem it created; however, it must identify that 

risk in its SEPA determination so that the public and elected officials are informed of this 

risk and accept the consequences and liability when an accident does occur. 

 
Conclusion and Requested Relief 

For all the foregoing reasons, the Hearing Examiner must rescind his summary 

judgement and allow the appellant 1-day and unfettered latitude to make its case and 

present witnesses proving that the segmented SEPA determination made by the City is 

actually a significant impact that warrants a full Environmental Impact Statement.  Or at a 

minimum, allow the Appellant to demonstrate that even the continued maintenance of this 

failed, fish-killing flow splitter that provides zero flood mitigation, via structurally deficient 

pipes that cannot even convey a 5-year storm event will have a significant impact. 

Based on the discovery of new evidence that was not known and could not, in the 

exercise of reasonable diligence, have been discovered, Appellant Bernhoft respectfully 

requests the Hearing Examiner to reinstate this appeal, set a new prehearing conference 

date to schedule exhibit production, schedule witness testimony, and schedule a public 

hearing on the appeal.  
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I believe the contents of the foregoing request to be true. 

Dated this   25th   day of September, 2024 

 

  
 
 

Attachment A, WA Supreme Court Case No. 102177-1, pages 24-25.pdf 
Attachment B, City HPA Application Document, dated February 7, 2024.pdf 
Attachment C, 2024-09-23 Re_ Edmonds_Bernhoft Appeal Summary Judgement-- 
Supplemental Question -- Deadline Extension-1.pdf 
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CERTIFICATE OF SERVICE 
 

The undersigned declares and certifies under penalty of perjury under the laws of 

the State of Washington that a true and correct copy of the foregoing pleading, to which 

this response is attached, and was served as follows:  

COUNSEL FOR THE CITY OF EDMONDS: 
JEFFREY B. TARADAY, WSBA #28182 
Lighthouse Law Group, PLLC 
600 Stewart Street, #400 
Seattle, WA  98101 
Email:  jeff@lighthouselawgroup.com  
 

[  ] Via Messenger 
[  ] Via Federal Express 
[  ] Via First-Class Mail 
[X] Email 

CITY OF EDMONDS: 
Michael Clusgston  
Acting Planning Manager 
121—5th Avenue North 
Edmonds, WA 98020 
Email: michael.clugston@edmondswa.gov  
 

[  ] Via Messenger 
[  ] Via Federal Express 
[  ] Via First-Class Mail 
[X] Email 

CITY OF EDMONDS HEARING EXAMINER: 
Phil Olbrechts 
720 N. 10th St., A #297 
Renton, WA 98057 
olbrechtslaw@gmail.com 
 

[  ] Via Messenger 
[  ] Via Federal Express 
[  ] Via First-Class Mail 
[X] Email 

APPELLANT 
Robert Bernhoft 
8219 Talbot Road 
Edmonds, WA 98020 
dbernhoft@yahoo.com 
rdbern@frontier.com  
cc:  Bill@LiderEngineering.com  
 

[  ] Via Messenger 
[  ] Via Federal Express 
[  ] Via First-Class Mail 
[X] Email 

Dated this    25th   day of September 2024 at Lynnwood, Snohomish County, 

Washington. 

  

 
            
     William Lider, PE 
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mailto:michael.clugston@edmondswa.gov
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

KING COUNTY, a political subdivision ) 
of the state of Washington, ) No. 102177-1 

) 
Respondent, ) 

) 
v. ) En Banc 

) 
FRIENDS OF SAMMAMISH VALLEY, ) 
a Washington nonprofit corporation; and ) 
FUTUREWISE,  ) 

) 
Petitioners, ) 

) 
A FARM IN THE SAMMAMISH  ) 
VALLEY LLC; MARSHALL LEROY ) 
d/b/a ALKI MARKET GARDEN;   ) 
EUNOMIA FARMS, LLC; OLYMPIC  ) 
NURSERY INC.; C-T CORP.; ROOTS  ) 
OF OUR TIMES COOPERATIVE;   ) 
REGENERATION FARM LLC;  ) 
HOLLYWOOD HILLS ASSOCIATION; ) 
TERRY AND DAVID R. ORKIOLLA;  ) 
and JUDITH ALLEN,  ) 

) 
Defendants. ) 

) 

Filed: September 19, 2024 

JOHNSON, J.—This case concerns King County Ordinance 19030 

(Ordinance or Ordinance 19030), which altered zoning and business licensing 

FILE 
IN CLERK’S OFFICE 

SUPREME COURT, STATE OF WASHINGTON 

SEPTEMBER 19, 2024

THIS OPINION WAS FILED 
FOR RECORD AT 8 A.M. ON 

SEPTEMBER 19, 2024

SARAH R. PENDLETON 

ACTING SUPREME COURT CLERK 
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King County v. Friends of Sammamish Valley, No. 102177-1 

2 

regulations for wineries, breweries, and distilleries (WBDs), and accompanying 

tasting rooms, within land designated as agricultural and rural under the King 

County comprehensive plan. The issue presented is whether the Ordinance and the 

investigations King County (County) undertook prior to passage comply with the 

requirements set forth in the Growth Management Act (GMA), ch. 36.70A RCW, 

and the State Environmental Policy Act (SEPA), ch. 43.21C RCW.  

The Central Puget Sound Growth Management Hearings Board (Board) 

determined that the County failed to comply with SEPA and the GMA and 

invalidated portions of the Ordinance. Appeal of the Board’s final order was 

certified directly to the Court of Appeals, which reversed the board decision. 

Friends of Sammamish Valley (FOSV) and Futurewise sought review, arguing that 

the County’s initial failure to fully engage with the threshold determination process 

under SEPA and failure to address preservation of land designated agricultural 

required invalidation under the GMA. The County, in response, argues that SEPA 

and the GMA do not require them to consider potential environmental impacts 

because the Ordinance is a “nonproject action” not requiring environmental review 

under SEPA and because the GMA presumes that an ordinance is valid on 

adoption. We reverse the Court of Appeals and reinstate the Board’s order.  



King County v. Friends of Sammamish Valley, No. 102177-1 

3 

FACTS AND PROCEDURAL HISTORY 

Ordinance 19030 applies to all of King County, but the focus of this case is 

on the impact to the agricultural and rural areas of Sammamish Valley. 

Sammamish Valley, particularly the Woodinville area, has developed into a 

destination in Washington for WBDs and tasting rooms. Many alcohol related 

businesses are located in the Woodinville city limits, but many have also been 

established outside the city limits in unincorporated King County. The County’s 

comprehensive plan designated certain areas in Sammamish Valley as appropriate 

for long-term protection and classified that land as agricultural under King 

County’s comprehensive plan. Expansion, authorization, and restrictions on 

additional WBDs are addressed under the Ordinance.   

In response to the growing adult-beverage industry, the King County 

Council initiated the “Sammamish Valley Wine and Beverage Study” in 2016. The 

study provided policy and code recommendations regarding economic 

development, transportation, agriculture land use, and rural land use. The study 

outlined accessory uses in the agricultural and rural areas and how such uses could 

be expanded to serve the economic development of the community. It also 

uncovered that 54 WBDs were operating in unincorporated King County, and only 

4 of those had permits to operate. King County produced another action report in 
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2018, which gave specific zoning code recommendations. The findings and 

recommendations of the two studies became the basis for Ordinance 19030. 

Before passage of the Ordinance, county staff completed a SEPA checklist, 

in order to make a threshold determination about the potential environmental 

impact of the proposed action. Admin. R. (AR) at 29-48; WAC 197-11-315. The 

County’s responsible official determined that the proposed Ordinance was a 

nonproject action and made a threshold determination of nonsignificance (DNS), 

indicating no adverse environmental issues were implicated. AR at 26-27; WAC 

197-11-310, -330, -340. As a result of the staff report, no environmental impact

statement (EIS) was conducted after the DNS. The County passed Ordinance 

19030 on December 4, 2019.  

The Ordinance made a number of zoning changes in rural and agricultural 

areas of King County, imposing new licensing requirements for alcoholic beverage 

businesses in these areas. A number of alterations were made to the existing code, 

some tightening restrictions on allowed uses and others expanding allowed uses. 

The Ordinance set different sizes of WBD facilities, classifying the uses as I, II, or 

III. The Ordinance eliminated the requirement that beverage sales must be limited

to products produced on-site and grown in the Puget Sound and replaced it with a 

requirement that 60 percent of the products processed must be grown on-site. The 

Ordinance amended the former code to require that tasting and retail sales of 
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products may occur only as an accessory to the primary WBD production use, 

whereas the former code simply stated that the tasting of products must be 

provided in accordance with state law. The Ordinance established temporary use 

permits for large events and imposed limits on the number of guests allowed based 

on the size of the facility (WBD IIs can have up to 150 people, WBD IIIs can have 

up to 250 people). The Ordinance authorized that up to 25 percent of any site with 

these facilities could be paved. The Ordinance also created “Demonstration Project 

Overlay A” in the area adjacent to Woodinville, establishing “remote tasting 

rooms.” Ordinance, Attach. A. Tasting rooms were not explicitly allowed prior to 

the Ordinance, and the Ordinance provided an avenue for them to become licensed 

on the parcels in the demonstration project area.  

FOSV filed a petition for review with the Board on March 4, 2020, 

challenging the validity of Ordinance 19030. Futurewise filed a petition for review 

with the Board on March 5, 2020, challenging the same. The Board provided an 

order on dispositive motions, declaring Ordinance 19030 invalid on May 26, 2020. 

In sum, the Board agreed with the petitioners as to the threshold issues of the 

timing and sufficiency of the SEPA checklist and determined that the Ordinance 

was invalid for violations of the GMA.  

The County, in an initial proceeding, appealed that order to the superior 

court. The superior court reversed the Board’s order. It found that the Board had 
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exceeded its statutory authority in reviewing the motions for summary judgment, 

and had improperly applied the CR 56 standard. The matter was remanded back to 

the Board, with a direction that it rescind its order of invalidity and conduct a full 

hearing on the issues of SEPA and GMA compliance.  

The Board held a full hearing on the merits and issued a new final decision 

and order on January 3, 2022, with a corrected version issued on January 27, 2022. 

The Board evaluated a number of SEPA issues and concluded that the County had 

failed to establish a prima facie showing of SEPA compliance and that the County 

violated SEPA by basing its DNS on an inadequate checklist. The Board also 

considered a number of GMA issues and concluded that the adoption of Ordinance 

19030 was clearly erroneous in light of the requirements of the GMA and SEPA, 

and that the Ordinance substantially interfered with GMA goals. Sections 12-29, 

and 31, and map amendments No. 1 and No. 2 of the Ordinance were declared 

invalid, and the matter was remanded to the County to come into compliance. 

The County again appealed, and the action was transferred to Division One 

of the Court of Appeals. The Court of Appeals reversed the Board’s order of 

invalidity and remanded for entry of a finding of compliance with the GMA and 
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SEPA. King County v. Friends of Sammamish Valley, 26 Wn. App. 2d 906, 530 

P.3d 1023, review granted, 2 Wn.3d 1006 (2023). We accepted review.1

ISSUES2 

I. Does Ordinance 19030 violate the GMA?

II. Did the DNS issued for Ordinance 19030 violate SEPA?

ANALYSIS 

I. GMA Compliance

Under the GMA, authority is assigned to Growth Management Hearing 

Boards to adjudicate compliance. RCW 36.70A.280, .300; Lewis County v. W. 

Wash. Growth Mgmt. Hr’gs Bd., 157 Wn.2d 488, 497, 139 P.3d 1096 (2006). 

Planning agencies are given broad deference by the reviewing Board. 

“[C]omprehensive plans and development regulations, and amendments thereto, 

adopted under [the GMA] are presumed valid upon adoption.” RCW 

36.70A.320(1).  

The presumption of validity can be rebutted where the Board finds evidence 

of a clear error based on the requirements of the GMA. “The board shall find 

1 A number of amici briefs have been submitted in support of FOSV and Futurewise from 
Agricultural Organizations, Black Farmers Collective, Western Washington Agricultural 
Association, Orca Conservancy, Sierra Club, and Susan Boundy-Sanders and Paula Waters.  

2 The parties have presented different classifications of the issues in this case, with the 
two petitioners each presenting three separate issues, and the County presenting its own issues. 
However, all of the issues can be boiled down to these two questions. 
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compliance unless it determines that the action by the state agency, county, or city 

is clearly erroneous in view of the entire record before the board and in light of the 

goals and requirements of this chapter.” RCW 36.70A.320(3). An action is 

“‘clearly erroneous’” if the Board is “‘left with the firm and definite conviction 

that a mistake has been committed.’” King County v. Cent. Puget Sound Growth 

Mgmt. Hr’gs Bd., 142 Wn.2d 543, 552, 14 P.3d 133 (2000) (quoting RCW 

36.70A.320(3); Dep’t of Ecology v. Pub. Util. Dist. No. 1, 121 Wn.2d 179, 201, 

849 P.2d 646 (1993)). 

 When a board decision is appealed, courts review the Board’s decision 

pursuant to the Administrative Procedure Act (APA), chapter 34.05 RCW. RCW 

34.05.570(3). The court looks at the record before the Board and reviews the 

Board’s legal conclusions de novo, giving substantial weight to the Board’s 

statutory interpretations. When there are mixed questions of law and fact, the court 

determines the law, and then applies the law to the facts as found by the Board. 

Thurston County v. W. Wash. Growth Mgmt. Hr’gs Bd., 164 Wn.2d 329, 341, 190 

P.3d 38 (2008).  

The burden is on the party asserting the error to demonstrate that the Board 

erroneously interpreted or applied the law, or that the order is not supported by 

substantial evidence. King County, 142 Wn.2d at 553. Boards established by the 

GMA are to be given deference because of the specialized experience its members 
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are required to have.3 Courts review the Board’s order for substantial evidence—

whether a sufficient quantity of evidence exists in the record that a fair-minded 

person could be persuaded of the truth or correctness of the Board’s order. 

Thurston County, 164 Wn.2d at 341. 

The deference afforded to planning agencies by the Board and the deference 

granted to the Board by reviewing courts may seem somewhat contradictory. 

However, in Quadrant Corp. v. Central Puget Sound Growth Management 

Hearings Board, 154 Wn.2d 224, 110 P.3d 1132 (2005), we recognized that 

deference afforded to county planning actions supersedes the deference granted by 

the APA, so long as the county planning action meets and is consistent with the 

goals and requirements of the GMA. We held that when a Board fails to apply the 

more deferential standard of review, the ruling is not entitled to deference. 

Quadrant, 154 Wn.2d at 238. 

Though the parties do not substantively dispute the standard of review, the 

petitioners emphasize that substantial weight should be given to the Board, while 

the County emphasizes that deference must be given to county planning decisions 

per the legislative intent. Here, the Board acknowledged and clearly stated that it 

was applying the deferential standard of review in its ruling. Unless the facts show 

3 “The board shall consist of five members qualified by experience or training in pertinent 
matters pertaining to land use law or land use planning and who have experience in the practical 
application of those matters.” RCW 36.70A.250(1).  
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that the Board failed to apply the standard of review correctly, the Board decision 

is entitled to deference when challenged. The determining question therefore is 

whether substantial evidence shows that the County’s interpretation of the GMA is 

clearly erroneous, or put another way, whether a sufficient quantity of evidence 

exists in the record that a fair-minded person could be persuaded that the Board 

was correct.  

The GMA is found in chapter 36.70A RCW, and the rules for the GMA are 

found in chapter 365-196 WAC. The GMA is “intended to recognize the 

importance of rural lands and rural character to Washington’s economy, its people, 

and its environment, while respecting regional differences.” RCW 36.70A.011. 

The GMA was established to provide a framework for land use planning and 

regulation of development, in response to unplanned growth and a lack of common 

goals. WAC 365-196-010. RCW 36.70A.020 sets a number of goals, which are not 

exclusive but may be supplemented by cities and counties so long as no conflict 

with the GMA arises. WAC 365-196-060. The goals include encouraging urban 

growth, reducing sprawl, and protecting and enhancing the natural environment. 

RCW 36.70A.020.4  

4 “The following goals are not listed in order of priority and shall be used exclusively for 
the purpose of guiding the development of comprehensive plans, development regulations, and, 
where specified, regional plans, policies, and strategies:  

“(1) Urban growth. Encourage development in urban areas where adequate public 
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The GMA requires that development regulations preserve natural resource 

and critical areas, and that land adjacent to such areas not interfere in their 

continued use. RCW 36.70A.060. Counties’ comprehensive plans must include 

measures governing rural development and protection of the rural character of the 

area, with measures such as containing and controlling rural development, 

protecting critical areas, and protecting against conflicts with agricultural, forest, 

and resource lands. RCW 36.70A.070(5). The GMA requires that comprehensive 

land use plans must conform to the act, and any development regulations must be 

consistent with and implement the comprehensive plans. RCW 36.70A.130. 

Counties may also use innovative zoning techniques in agricultural lands to 

conserve the areas and encourage agricultural economy, but nonagricultural uses 

facilities and services exist or can be provided in an efficient manner. 
“(2) Reduce sprawl. Reduce the inappropriate conversion of undeveloped land into 

sprawling, low-density development.  
“. . . . 
“(8) Natural resource industries. Maintain and enhance natural resource-based industries, 

including productive timber, agricultural, and fisheries industries. Encourage the conservation of 
productive forestlands and productive agricultural lands, and discourage incompatible uses.  

“. . . .  
“(10) Environment. Protect and enhance the environment and enhance the state’s high 

quality of life, including air and water quality, and the availability of water. 
“. . . . 
“(12) Public facilities and services. Ensure that those public facilities and services 

necessary to support development shall be adequate to serve the development at the time the 
development is available for occupancy and use without decreasing current service levels below 
locally established minimum standards.” 
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should be limited to lands not suitable for agricultural purposes. RCW 

36.70A.177.5 

5 “(1) A county or a city may use a variety of innovative zoning techniques in areas 
designated as agricultural lands of long-term commercial significance under RCW 36.70A.170. 
The innovative zoning techniques should be designed to conserve agricultural lands and 
encourage the agricultural economy. Except as provided in subsection (3) of this section, a 
county or city should encourage nonagricultural uses to be limited to lands with poor soils or 
otherwise not suitable for agricultural purposes. 

“(2) Innovative zoning techniques a county or city may consider include, but are not 
limited to: 

“(a) Agricultural zoning, which limits the density of development and restricts or 
prohibits nonfarm uses of agricultural land and may allow accessory uses, including 
nonagricultural accessory uses and activities, that support, promote, or sustain agricultural 
operations and production, as provided in subsection (3) of this section; 

“(b) Cluster zoning, which allows new development on one portion of the land, leaving 
the remainder in agricultural or open space uses; 

“(c) Large lot zoning, which establishes as a minimum lot size the amount of land 
necessary to achieve a successful farming practice; 

“(d) Quarter/quarter zoning, which permits one residential dwelling on a one-acre 
minimum lot for each one-sixteenth of a section of land; and 

“(e) Sliding scale zoning, which allows the number of lots for single-family residential 
purposes with a minimum lot size of one acre to increase inversely as the size of the total acreage 
increases. 

“(3) Accessory uses allowed under subsection (2)(a) of this section shall comply with the 
following: 

“(a) Accessory uses shall be located, designed, and operated so as to not interfere with, 
and to support the continuation of, the overall agricultural use of the property and neighboring 
properties, and shall comply with the requirements of this chapter; 

“(b) Accessory uses may include: 
“(i) Agricultural accessory uses and activities, including but not limited to the storage, 

distribution, and marketing of regional agricultural products from one or more producers, 
agriculturally related experiences, or the production, marketing, and distribution of value-added 
agricultural products, including support services that facilitate these activities; and 

“(ii) Nonagricultural accessory uses and activities as long as they are consistent with the 
size, scale, and intensity of the existing agricultural use of the property and the existing buildings 
on the site. Nonagricultural accessory uses and activities, including new buildings, parking, or 
supportive uses, shall not be located outside the general area already developed for buildings and 
residential uses and shall not otherwise convert more than one acre of agricultural land to 
nonagricultural uses; and 

“(c) Counties and cities have the authority to limit or exclude accessory uses otherwise 
authorized in this subsection (3) in areas designated as agricultural lands of long-term  
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 The land focused on in this case lies outside of the city of Woodinville and 

has been designated under King County’s comprehensive plan as agricultural, 

rural, or a combination of the two. This designation is significant here because an 

agricultural designation carries with it a statutory requirement that cities and 

counties assure the agricultural and rural nature of the land is preserved. RCW 

36.70A.060(1)(a).6  

In its assessment of the Ordinance, the Board focused on four areas of GMA 

compliance—accessory uses, comprehensive plan farmland and environmental 

policies, comprehensive plan agricultural production district buffer policies, and 

County demonstration project requirements—all areas designated under the 

County’s comprehensive plan. 

 First, the Board found that the Ordinance violated RCW 36.70A.060(1)(a) 

because it failed to conserve productive agricultural land by allowing incompatible 

uses, and it did not restrict agricultural accessory uses and activities to be 

                                                 
commercial significance. 

“(4) This section shall not be interpreted to limit agricultural production on designated 
agricultural lands.” 

6 “Each county that is required or chooses to plan under RCW 36.70A.040, and each city 
within such county, shall adopt development regulations on or before September 1, 1991, to 
assure the conservation of agricultural, forest, and mineral resource lands designated under RCW 
36.70A.170. Regulations adopted under this subsection may not prohibit uses legally existing on 
any parcel prior to their adoption and shall remain in effect until the county or city adopts 
development regulations pursuant to RCW 36.70A.040. Such regulations shall assure that the use 
of lands adjacent to agricultural, forest, or mineral resource lands shall not interfere with the 
continued use, in the accustomed manner and in accordance with best management practices, of 
these designated lands for the production of food, agricultural products, or timber, or for the 
extraction of minerals.”  
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consistent with the size, scale, and intensity of the existing agricultural uses on the 

property. Also, the Ordinance’s allowing further development in areas that did not 

have “‘prime soil[]’” impermissibly expanded nonagricultural uses, thus violating 

RCW 36.70A.177(3)(b)(ii). AR at 49433.  

Next, when reviewing consistency with comprehensive plan farmland and 

environmental policies, the Board concluded that the matter was not ripe for 

review until the County had remedied the SEPA and GMA noncompliance issues 

the Board had already identified. The Board assessed several matters addressing 

compliance with comprehensive plan agricultural production district buffer 

policies, and concluded that implementing the Ordinance without adequate 

environmental review and sufficient development regulations to ensure 

compatibility with the natural environment would thwart the county’s 
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implementation of King County comprehensive plan policy R-201,7 in violation of 

RCW 36.70A.130(1)(e).8  

Finally, the Board addressed whether the Ordinance’s demonstration project 

was consistent with established requirements set by the County. The Board found 

that the remote tasting rooms in Demonstration Project Overlay A thwarted 

policies and enforcement of zoning regulation King County Code 21A.32.040, 

which provides, “Any use, structure or other site improvement not established in 

compliance with use and development standards in effect at the time of 

7 “King County’s land use regulations and development standards shall protect and 
enhance the following attributes associated with rural character and the Rural Area:  

“a. The natural environment, particularly as evidenced by the health of wildlife and 
fisheries (especially salmon and trout), aquifers used for potable water, surface water bodies 
including Puget Sound and natural drainage systems and their riparian corridors;  

“b. Commercial and noncommercial farming, forestry, fisheries, mining, home-
occupations and home industries;  

“c. Historic resources, historical character and continuity important to local communities, 
as well as archaeological and cultural sites important to tribes;  

“d. Community small-town atmosphere, safety, and locally owned small businesses; 
“e. Economically and fiscally healthy Rural Towns and Rural Neighborhood Commercial 

Centers with clearly defined identities compatible with adjacent rural, agricultural, forestry and 
mining uses;  

“f. Regionally significant parks, trails and open space;  
“g. A variety of low-density housing choices compatible with adjacent farming, forestry 

and mining and not needing urban facilities and services; 
“h. Traditional rural land uses of a size and scale that blend with historic rural 

development; and  
“i. Rural uses that do not include primarily urban-serving facilities.” AR at 9236 

(emphasis added).   
8 “Any amendment of or revision to a comprehensive land use plan shall conform to this 

chapter. Any amendment of or revision to development regulations shall be consistent with and 
implement the comprehensive plan.” (The Board references RCW 36.70A.130(1)(d), but based 
on the text and the context of its decision, it intended RCW 36.70A.130(1)(e).) 
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establishment shall be deemed illegal and shall be discontinued or terminated and 

subject to removal . . . .” The Board found that the Ordinance was internally 

inconsistent with the zoning regulation, in violation of RCW 36.70A.130(1)(e).9 In 

summary, the Board concluded that the Ordinance was inconsistent with sections 

of the County’s comprehensive plan, and, as required under RCW 36.70A.130, any 

land use plan and development regulations are subject to continuing review and 

evaluation, including consideration of critical area ordinances and population 

analysis, which the County did not do.  

The Board concluded that the Ordinance was clearly erroneous based on the 

entire record and in violation of the goals and requirements of the GMA because it 

substantially interfered with the fulfillment of multiple GMA planning goals.  

 The County has argued that Ordinance 19030 does comply with the GMA, 

and that the order of the Board failed to apply the law and the Board 

misunderstood portions of the Ordinance and the legality of the existing WBDs. 

The County argues that the Board did not follow the plain language of the GMA 

and impermissibly shifted the burden of proof to the County rather than the 

petitioner. Essentially, the County asserts that the Board did not give the Ordinance 

the required deference and failed to understand several of its provisions.  

                                                 
9 “Any amendment of or revision to a comprehensive land use plan shall conform to this 

chapter. Any amendment of or revision to development regulations shall be consistent with and 
implement the comprehensive plan.”  
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As discussed above, the Board did give the County the required deference. 

Deference does not require the Board to rubber-stamp every action taken by the 

County, but requires the Board to look closely at the Ordinance and the 

requirements of the GMA and presume that the Ordinance follows those 

requirements unless evidence shows otherwise. Here, the evidence did show 

otherwise. Whether the WBDs are currently legal or illegal is irrelevant. Under 

either interpretation, the language of the Ordinance expanded some aspects of 

WBDs while placing tighter restrictions on others, and the net environmental effect 

of those changes on designated agricultural land should have been considered in 

the environmental review. 

The County goes on to assert that the Board’s order did not align with RCW 

36.70A.30210 because the Board failed to provide facts that supported the 

conclusion that the Ordinance would substantially interfere with GMA goals. The 

County’s argument relies on analysis in Town of Woodway v. Snohomish County, 

180 Wn.2d 165, 322 P.3d 1219 (2014), overruled in part by Chong Yim v. City of 

10 “(1) The board may determine that part or all of a comprehensive plan or development 
regulations are invalid if the board: 

“(a) Makes a finding of noncompliance and issues an order of remand under RCW 
36.70A.300; 

“(b) Includes in the final order a determination, supported by findings of fact and 
conclusions of law, that the continued validity of part or parts of the plan or regulation would 
substantially interfere with the fulfillment of the goals of this chapter; and 

“(c) Specifies in the final order the particular part or parts of the plan or regulation that 
are determined to be invalid, and the reasons for their invalidity.” 
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Seattle, 194 Wn.2d 682, 451 P.3d 694 (2019), and Davidson Serles & Associates v. 

Central Puget Sound Growth Management Hearings Board, 159 Wn. App. 148, 

244 P.3d 1003 (2010). The County argues that even if a potential SEPA violation 

exists, it is irrelevant because the Board did not properly find a GMA violation.  

In Town of Woodway, this court stated that boards have the ability to review 

plans for both GMA and SEPA violations, but the boards are limited to two 

remedies—noncompliance or invalidity. 180 Wn.2d at 178. The Davidson Serles & 

Associates case outlined what the Board must find in order to make a 

determination of invalidity: 

In sum, the Board is empowered with the authority to invalidate a 
jurisdiction’s comprehensive plan or development regulations where 
the Board (1) makes a finding of noncompliance, (2) remands, (3) 
makes a determination supported by findings and conclusions that the 
continued validity of the plan or regulation will substantially interfere 
with the fulfillment of the goals of the GMA, and (4) specifies the 
portion of the action that is invalid and explains why. 
 

159 Wn. App. at 157.  

 Here, the Board specifically acknowledged what was necessary to invalidate 

the Ordinance.11 The Board then comprehensively analyzed the legal requirements. 

First, the Board entered findings of fact detailing how the Ordinance and the 

County’s checklist failed to comply with SEPA and GMA provisions and cited to 

which regulations were violated. Second, the Board remanded to the County with a 

                                                 
11 Findings of Fact 1-12; Conclusions of Law A-D. AR at 49444-46. 
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schedule to come into compliance. AR at 49451-52. The Board’s order detailed 

exactly what the County must do, including a full, environmental review. 

Third, the Board provided findings and conclusions explaining how the 

Ordinance substantially interferes with the fulfillment of the goals of the GMA. 

The order specifically pointed to the goals found at RCW 36.70A.020(8), (10), and 

(12). Those statutory sections require the maintenance of natural resource 

industries and agriculture, protection of the environment including water and air 

quality, and ensuring that public facilities are adequately available at the time of 

occupancy and use. 

A number of findings of fact laid out exactly why specific sections of the 

Ordinance and map attachments12 were invalid. For example, the Board described 

that the development of rural and agricultural land with no environmental review 

failed to maintain the natural resource industries and failed to protect water quality. 

The issue of water runoff is particularly important in this area because the 

Sammamish River is a crucial salmon route already threatened by development. 

AR at 49422-23. The Board also noted that allowing large public gatherings in 

rural spaces that do not have on-site sewage systems did not ensure sufficient 

public facilities. 

12 Sections 12-29, 31, and map amendments No. 1 and No. 2. 
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The County’s argument is essentially that the potential environmental impact 

is unknown until it occurs. But that is why the potential environmental impact is 

required when considering code changes, and here the County’s DNS checklist did 

not address any potential environmental impacts and concluded no potential 

environmental impacts existed, violating the statutory requirements to plan. 

Overall, acting without any information on the potential environmental effects of 

an omnibus ordinance that affects zoning designations, types of uses, permitting 

thresholds, setbacks, lot sizes, paving up to 25 percent of an area for parking, 

facilities requirements, and business licensing requirements conflicts with the 

requirements to protect and enhance agriculturally significant land. RCW 

36.70A.020, .060. The Board’s specific findings, conclusions, and order correctly 

comply with the goals of the GMA. 

The County also emphasizes that RCW 36.70A.177 allows the County to 

use innovative zoning techniques to make use of land and allows accessory uses 

such as the type set out in the Ordinance. However, RCW 36.70A.177 does not 

give counties such unlimited discretion, especially in areas identified and classified 

under the County’s comprehensive plan.  

In King County, 142 Wn.2d 543, we established that while counties have 

broad discretion to develop plans and development regulations suited to unique 

local circumstances, such discretion does not allow a proposed action to convert 
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agricultural land to uses that do not support agricultural land preservation. The 

GMA does not allow “innovative” techniques that convert prime agricultural soil 

to unrelated uses. The explicit purpose of RCW 36.70A.177 is to provide for 

creative alternatives that still maintain and enhance the agricultural environment. 

The Board correctly concluded that the Ordinance has the opposite potential effect. 

 The Board found that the Ordinance interfered with RCW 

36.70A.177(3)(a).13 To support this finding, the Board pointed out that the 

Ordinance allowed accessory uses of wine tasting and large-scale events with no 

adequate regulations and adequate setbacks to prevent conflicts with agricultural 

activities. The Ordinance also has no specific restrictions on agricultural accessory 

uses and activities to keep them to an appropriate size, scale, and intensity 

consistent with the existing agricultural use. RCW 36.70A.177(3)(b)(ii).  

In King County, we noted that the GMA requires counties to “designate 

agricultural lands of long-term commercial significance,” to “assure the 

conservation of agricultural lands and to assure that the use of adjacent lands does 

not interfere with their continued use for the production of food or agricultural 

products,” and to “conserve agricultural land in order to maintain and enhance the 

agricultural industry and to discourage incompatible uses.” 142 Wn.2d at 556, 557 

                                                 
13 “Accessory uses shall be located, designed, and operated so as to not interfere with, 

and to support the continuation of, the overall agricultural use of the property and neighboring 
properties, and shall comply with the requirements of this chapter.” 
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(emphasis removed); RCW 36.70A.020(8), .060(1), .170(1)(a). The County has the 

responsibility, once that designation exists, to conserve and enhance agricultural 

lands under the GMA. The Ordinance may well be the antithesis of that statutory 

requirement, particularly when no environmental review has been conducted. 

The holding of King County supports the Board’s order. In that case, we held 

that the County could not construct temporary soccer fields in an agricultural area 

because the project would result in removal of designated agricultural land from its 

availability for agricultural production, and, even on a temporary planned basis, we 

concluded that removal violated the statute. We noted that the GMA mandates 

conservation of limited irreplaceable agricultural resource land, and recreational 

facilities were not consistent with conservation. King County, 142 Wn.2d at 562-

63. Under that case, constructing temporary grass soccer fields was not consistent

with the mandates of the GMA. Applying that reasoning here, we hold that 

constructing permanent WBD facilities and paved parking areas cannot be 

consistent with the GMA. 

The Board went into significant detail about GMA compliance and the 

provisions of the Ordinance. But the requirements of the GMA are quite clear—

agricultural land must be conserved, by maintaining or enhancing the land, and by 

discouraging incompatible uses. The GMA does not allow the County to presume 

that expanding WBDs and tasting rooms on agricultural land, and expanding the 
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pavement, sewage, and buildings to support them, with no environmental review is 

an allowed accessory/compatible use. Though the County claims that its proposed 

accessory uses are consistent with RCW 36.70A.177, without a comprehensive 

SEPA review, this claim fails. A myriad of questions remains as to the agricultural 

use of the properties that fall under the Ordinance and the viability of the land in 

this designated agricultural area.  Further questions remain as to the ability of the 

County’s proposed accessory uses and how those uses actually conserve the 

agricultural nature of the land, as they must. The Board properly found that the 

Ordinance violated the requirements of the GMA.   

II. SEPA Compliance

SEPA is found in chapter 43.21C RCW, and the rules for SEPA are found in 

chapter 197-11 WAC. The goals of SEPA are to (1) create harmony between 

people and the environment, (2) prevent damage to the environment, (3) stimulate 

the health and welfare of humans, and (4) enrich understanding of natural 

resources and systems. RCW 43.21C.010. Under SEPA, an EIS is required and 

must be prepared for any proposals and actions with a probable, significant, 

adverse environmental impact. RCW 43.21C.031.14 An environmental review is 

14 “(1) An environmental impact statement (the detailed statement required by RCW 
43.21C.030(2)(c)) shall be prepared on proposals for legislation and other major actions having a 
probable significant, adverse environmental impact. The environmental impact statement may be 
combined with the recommendation or report on the proposal or issued as a separate document. 
The substantive decisions or recommendations shall be clearly identifiable in the combined 

http://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.030
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also required to be completed as early as possible in the planning process to ensure 

that plans reflect environmental values. WAC 197-11-055(1). 

SEPA sets the guideline that agencies should include in every proposal for 

new legislation and major actions that significantly affect the environment, a 

detailed report about (1) the environmental impact, (2) any adverse environmental 

effects, (3) alternative options, (4) the relationship between short-term uses and 

long-term productivity, and (5) any irreversible commitments of resources. RCW 

43.21C.030(c). The agency must consider both short- and long-term impacts, and 

direct and indirect impacts. WAC 197-11-060. SEPA acts as a full disclosure 

directive to consider any potential environmental impacts of a project.  

SEPA mandates that county planning agencies make a threshold 

determination for any proposal that meets the definition of action. RCW 

43.21C.033(1); WAC 197-11-310(1). Under SEPA, the definition of “action” 

covers just about everything, and within that category are project and nonproject 

                                                 
document. Actions categorically exempt under RCW 43.21C.110(1)(a) and 43.21C.450 do not 
require environmental review or the preparation of an environmental impact statement under this 
chapter. 

“(2) An environmental impact statement is required to analyze only those probable 
adverse environmental impacts which are significant. Beneficial environmental impacts may be 
discussed. The responsible official shall consult with agencies and the public to identify such 
impacts and limit the scope of an environmental impact statement. The subjects listed in RCW 
43.21C.030(2)(c) need not be treated as separate sections of an environmental impact statement. 
Discussions of significant short-term and long-term environmental impacts, significant 
irrevocable commitments of natural resources, significant alternatives including mitigation 
measures, and significant environmental impacts which cannot be mitigated should be 
consolidated or included, as applicable, in those sections of an environmental impact statement 
where the responsible official decides they logically belong.” 

http://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.110
http://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.450
http://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.030
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actions. Nonproject actions are decisions on policies, plans or programs, such as 

“[t]he adoption or amendment of comprehensive land use plans or zoning 

ordinances.” WAC 197-11-704(2)(b)(ii). A nonproject action is not fully exempt 

from environmental review and must still comply with SEPA, unless it falls under 

one of the categorical exemptions (which do not apply here). RCW 43.21C.450. 

SEPA allows for phased review, and a nonproject proposal or action may be 

approved based on an EIS assessing a broad impact, and any subsequent project 

actions may use that EIS in a later review, requiring that environmental review 

should be front loaded and forward looking. WAC 197-11-443, -060(5).  

SEPA provides a checklist to assist planning agencies in making threshold 

determinations. WAC 197-11-315, -960. The agency must base its threshold 

determination on reasonably sufficient information on the environmental impact of 

the proposal and take additional steps if such information is not available. WAC 

197-11-335. The threshold determination decides whether a proposal has a

probable significant adverse impact, and, if so, will require an EIS. WAC 197-11-

300(2). “A threshold determination shall not balance whether the beneficial aspects 

of a proposal outweigh its adverse impacts, but rather, shall consider whether a 

proposal has any probable significant adverse environmental impacts.” WAC 197-

11-330(5). The lead agency can then either issue a DNS (if no probable significant
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adverse impact exists) or a determination of significance (if probable significant 

adverse impact exists).15 WAC 197-11-310(5).  

A threshold determination that an EIS is not required is reviewed under the 

“‘clearly erroneous’” standard, and a reviewing court will overturn an agency’s 

DNS when “‘[a]lthough there is evidence to support it, the reviewing court on the 

entire evidence is left with the definite and firm conviction that a mistake has been 

committed.’” King County v. Wash. State Boundary Rev. Bd., 122 Wn.2d 648, 661, 

860 P.2d 1024 (1993) (alteration in original) (quoting Norway Hill Pres. & Prot. 

Ass’n v. King County Council, 87 Wn.2d 267, 274, 552 P.2d 674 (1976)). The 

record must show that relevant environmental factors were considered in a way 

that sufficiently amounts to prima facie compliance with the requirements of 

SEPA. Wild Fish Conservancy v. Dep’t of Fish & Wildlife, 198 Wn.2d 846, 867, 

502 P.3d 359 (2022); Chuckanut Conservancy v. Dep’t of Nat. Res., 156 Wn. App. 

274, 286-87, 232 P.3d 1154 (2010). 

Further, we have held that proposed land-use related actions, such as zoning 

ordinances, are  

not insulated from full environmental review simply because there are 
no existing specific proposals to develop the land in question or 
because there are no immediate land use changes which will flow 
from the proposed action. Instead, an EIS should be prepared where 
the responsible agency determines that significant adverse 
environmental impacts are probable following the government action. 

15 A threshold DNS allows the agency to avoid a full EIS. 
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Wash. State Boundary, 122 Wn.2d at 664. Thus, we must determine whether the 

record shows that environmental impacts are probable as a result of the Ordinance. 

The first matter to resolve is which SEPA checklist this court should 

consider. The County produced one checklist prior to the threshold determination. 

AR at 29-48. After the Board determined that the Ordinance was invalid initially, 

the County attempted to come into compliance and completed another checklist. 

King County’s Suppl. Br., App. E. The second checklist was not used by the 

County to make a threshold decision about the Ordinance because it was not 

produced until after the Ordinance was passed. The Court of Appeals did consider 

the second checklist in its analysis. The petitioners assert that the Court of Appeals 

erred in using the second checklist rather than the one that was actually cited by the 

Board and relied on for the threshold determination.  

As noted above, when a Board decision is appealed, we review the Board’s 

decision and look at the record that was before the Board. In its opinion, the Court 

of Appeals looked at a later version of the SEPA checklist that was not part of the 

DNS and not cited by the Board. We conclude that the Court of Appeals erred in 

considering a later checklist that was not part of the County’s original DNS. 

Rather, we must consider the first checklist that was used in making the threshold 

determination and that was reviewed by the Board. 
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Next, we turn to the content of the SEPA checklist that was generated by the 

County to make the DNS. In that checklist, the County answered nearly every 

question under part B, “Not applicable for this nonproject action.” A few answers 

elaborated that certain environmental elements existed, but none of the answers 

provided an analysis of potential impacts of the Ordinance. AR at 33-45. Part B 

addresses the environmental elements. While some of the answers in part B 

acknowledged that there may be some potential environmental impact, the 

checklist relied on existing laws to provide sufficient environmental protections 

and did not elaborate on any protections or impact mitigation provided by the 

Ordinance. 

The Board determined that the checklist was insufficient to establish 

compliance with SEPA. That decision was based on a number of findings. First, 

the Board found that the checklist failed to address the full range of probable 

impacts of the future projects that the Ordinance would allow violating WAC 197-

11-060(4).16 The Board based this on its finding that the County used existing,

unallowed WBDs as the baseline condition and failed to fully address the impact of 

16 “(c) Agencies shall carefully consider the range of probable impacts, including short-
term and long-term effects. Impacts shall include those that are likely to arise or exist over the 
lifetime of a proposal or, depending on the particular proposal, longer. 

“(d) A proposal’s effects include direct and indirect impacts caused by a proposal. 
Impacts include those effects resulting from growth caused by a proposal, as well as the 
likelihood that the present proposal will serve as a precedent for future actions. For example, 
adoption of a zoning ordinance will encourage or tend to cause particular types of projects or 
extension of sewer lines would tend to encourage development in previously unsewered areas.” 
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the new developments that would be authorized by the Ordinance. The County did 

not address all future project actions the proposal would allow and, in fact, did not 

consider impacts of any future actions in the SEPA checklist. Instead, the County 

deferred all environmental review to the individual project action stage. 

Second, the Board found that the Ordinance impermissibly “balanced” the 

potential negative impacts of the proposal with the potential benefits, in violation 

of WAC 197-11-330(5).17 The Board noted that a SEPA checklist is meant to be a 

full disclosure document, with enough information to inform the planning agency 

of all likely, significant environmental impacts of the proposed action.  

Third, the Board found that the checklist violated RCW 43.21C.030(c)18 and 

WAC 197-11-060(4)19 because the checklist did not disclose the likely 

17 “A threshold determination shall not balance whether the beneficial aspects of a 
proposal outweigh its adverse impacts, but rather, shall consider whether a proposal has any 
probable significant adverse environmental impacts under the rules stated in this section. For 
example, proposals designed to improve the environment, such as sewage treatment plants or 
pollution control requirements, may also have significant adverse environmental impacts.” 

18 “Include in every recommendation or report on proposals for legislation and other 
major actions significantly affecting the quality of the environment, a detailed statement by the 
responsible official on: 

“(i) the environmental impact of the proposed action; 
“(ii) any adverse environmental effects which cannot be avoided should the proposal be 

implemented; 
“(iii) alternatives to the proposed action; 
“(iv) the relationship between local short-term uses of the environment and the 

maintenance and enhancement of long-term productivity; and 
“(v) any irreversible and irretrievable commitments of resources which would be 

involved in the proposed action should it be implemented” 
19 “(4) Impacts. 
“(a) SEPA’s procedural provisions require the consideration of ‘environmental’ impacts 

(see definition of ‘environment’ in WAC 197-11-740 and of ‘impacts’ in WAC 197-11-752), 

http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-740
http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-752
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environmental impacts of establishing Demonstration Project Overlay A, 

eliminating the on-site production requirement or reducing the minimum lot size in 

the rural area. Fourth, the Board found that the checklist failed to consider all 

reasonably foreseeable impacts of the proposed Ordinance by delaying review to 

the project action stage and did not consider cumulative environmental impacts, in 

violation of WAC 197-11-060 and WAC 197-11-055.20 

The final conclusion of the Board was that the County failed to establish 

prima facie showing of SEPA compliance. The order noted that the checklist was 

inadequate because it did not contain reasonably sufficient information about 

with attention to impacts that are likely, not merely speculative. (See definition of ‘probable’ in 
WAC 197-11-782 and 197-11-080 on incomplete or unavailable information.) 

“(b) In assessing the significance of an impact, a lead agency shall not limit its 
consideration of a proposal’s impacts only to those aspects within its jurisdiction, including local 
or state boundaries (see WAC 197-11-330(3) also). 

“(c) Agencies shall carefully consider the range of probable impacts, including short-term 
and long-term effects. Impacts shall include those that are likely to arise or exist over the lifetime 
of a proposal or, depending on the particular proposal, longer. 

“(d) A proposal’s effects include direct and indirect impacts caused by a proposal. 
Impacts include those effects resulting from growth caused by a proposal, as well as the 
likelihood that the present proposal will serve as a precedent for future actions. For example, 
adoption of a zoning ordinance will encourage or tend to cause particular types of projects or 
extension of sewer lines would tend to encourage development in previously unsewered areas. 

“(e) The range of impacts to be analyzed in an EIS (direct, indirect, and cumulative 
impacts, WAC 197-11-792) may be wider than the impacts for which mitigation measures are 
required of applicants (WAC 197-11-660). This will depend upon the specific impacts, the extent 
to which the adverse impacts are attributable to the applicant’s proposal, and the capability of 
applicants or agencies to control the impacts in each situation.” (Boldface omitted.) 

20 This section addresses timing: “(1) Integrating SEPA and agency activities. The SEPA 
process shall be integrated with agency activities at the earliest possible time to ensure that 
planning and decisions reflect environmental values, to avoid delays later in the process, and to 
seek to resolve potential problems.” (Boldface omitted.) 

http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-782
http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-080
http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-330
http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-792
http://app.leg.wa.gov/WAC/default.aspx?cite=197-11-660
Charlie Beckett
Highlight

Charlie Beckett
Highlight

Charlie Beckett
Highlight

Charlie Beckett
Highlight

Charlie Beckett
Highlight



King County v. Friends of Sammamish Valley, No. 102177-1 

31 

environmental effects in this agricultural area to support the DNS, violating WAC 

197-11-335. Additionally, the content of the environmental review was not aligned

with SEPA’s goals and policies, WAC 197-11-060, and the proposal did not 

include any information required by RCW 43.21C.030(c).21 The Board noted that 

the Ordinance was “clearly erroneous” based on the entire record, applying the 

proper standard of review and deference required of them. 

The Court of Appeals reversed the Board and ordered that the DNS be 

reinstated. It found that the Board used an inappropriate baseline in considering the 

effects of Ordinance 19030, reasoning that the appropriate baseline from which to 

gauge the impact of the Ordinance were the existing uses in the area at the time the 

Ordinance was enacted. It stated that the Ordinance did not legalize any previously 

illegal uses, and therefore it was speculative to evaluate the Ordinance based on the 

possibility that the existing uses could have been forced to stop operations had the 

Ordinance not been passed. The court also found that the County did not engage in 

21 “Include in every recommendation or report on proposals for legislation and other 
major actions significantly affecting the quality of the environment, a detailed statement by the 
responsible official on: 

“(i) the environmental impact of the proposed action; 
“(ii) any adverse environmental effects which cannot be avoided should the proposal be 

implemented; 
“(iii) alternatives to the proposed action; 
“(iv) the relationship between local short-term uses of the environment and the 

maintenance and enhancement of long-term productivity; and 
“(v) any irreversible and irretrievable commitments of resources which would be 

involved in the proposed action should it be implemented.” 
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any improper balancing of impacts because there was no likelihood of the 

Ordinance generating new, nonspeculative adverse impacts. In doing so, the Court 

of Appeals disregarded the agricultural designation under the County’s 

comprehensive plan.  

The County encourages us to affirm the Court of Appeals on this basis. The 

County asserts that it was not required to answer the questions in part B of the 

SEPA checklist because it classified the Ordinance as a nonproject action. The 

County relies on WAC 197-11-315(1)(e), which states that an agency must use the 

provided SEPA checklist for a threshold determination except for nonproject 

proposals when the agency determines that the questions in part B do not 

contribute meaningfully to the analysis of the proposal, though parts A, C, and D at 

a minimum must still be completed. 

The County’s argument disregards what this court has said regarding SEPA. 

In Washington State Boundary, 122 Wn.2d 648, we said that a proposed land use 

action is not exempted from environmental review just because there are no 

current, specific development proposals or immediate land use changes that will 

result from the proposed action. Rather, the rule we adopted was that an EIS must 

be prepared by the relevant agency when the agency “determines that significant 

adverse environmental impacts are probable following the government action.” 

Wash. State Boundary, 122 Wn.2d at 664.  
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In this case, the record discloses current, specific developments and land use 

changes that are probable to result from the proposed action. The proposed action 

creates opportunities for new and existing WBD businesses to open or expand 

operations within land classified as rural and agricultural. The fact that businesses 

have already been established, whether legal or illegal, is irrelevant. What controls 

arises from the comprehensive plan’s rural and agricultural designation. Ample 

evidence exists in the record showing what businesses are likely to operate in this 

area, which is sufficient to inform an environmental review, as the changes under 

the Ordinance apply countywide to all rural and agricultural land. The County must 

consider the likely environmental impact if all the land located in the area is put to 

its maximum use under the new regulation because it is very probable that the land 

in this popular winery destination area and other areas will be used in that 

manner.22 The Board expressly noted that the County must evaluate the potential 

impacts allowed by the changed designation where these “impacts are not merely 

hypothetical but can be known or are reasonably foreseeable.” AR at 49412. As the 

Board found, “In sum, when a county amends its Comprehensive Plan or changes 

zoning, a detailed and comprehensive SEPA environmental review is required to 

22 As noted, 54 WBDs already operate, and it is entirely predictable that under the 
Ordinance, more will open.  
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understand and evaluate the impact of the change in allowable uses.” AR at 49413 

(emphasis removed). We agree.  

We have also established that the appropriate baseline to compare the 

environmental impacts of the proposed action is the condition of the existing 

environment, rather than considering the current uses of the land. Wild Fish 

Conservancy, 198 Wn.2d at 872. The Court of Appeals in this case looked at the 

current uses of the land, the current operating WBDs, because they erroneously 

concluded that the Ordinance had no effect in reversing or enforcing the existing 

code. The Court of Appeals relied on Quadrant for that premise but misunderstood 

that case. That case held that counties and cities planning under the GMA may 

consider vested rights in the land when determining whether land is characterized 

by urban growth. Quadrant, 154 Wn.2d at 228. It did not say that the appropriate 

baseline is to consider unlicensed existing uses of the land, and the case did not 

look at agriculturally designated land but, instead, land designated as an urban 

growth area. The baseline that the Court of Appeals considered is not useful in this 

case because it is an ever-changing status as buildings are constructed and land is 

developed. This view is not consistent with the protections of agricultural land 

under the GMA.  

The Board looked at the current condition of the land, noting that the land is 

primarily agricultural and rural in nature, and the Ordinance would have an effect 
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on the existing condition of the land. This comparison is consistent with our 

analysis in Wild Fish Conservancy, where we said that it is useful to establish a 

baseline environmental condition to compare a proposal’s impact. 198 Wn.2d at 

871. The designation of the land as agricultural defines the existing environmental

condition. 

We agree that the Board made the proper comparison between the Ordinance 

and the baseline condition of the environment within this rural and agricultural 

zone. The Ordinance allows much of the agricultural and rural land in Sammamish 

Valley and elsewhere in King County to serve as semiretail event space, potentially 

impacting the environment. While some businesses already exist and impact the 

condition of the land, under the Ordinance, more structures will be built, land will 

be paved, and water usage and sewage will inevitably increase, all having a very 

likely impact on the condition of the land and a negative impact on the 

environment. Since under the GMA conservation and enhancement of 

agriculturally designated land is required, and this land is agricultural and rural, the 

proper baseline to consider is that land designation or condition because such a 

designation controls the planning decisions.  

The County asserts that the Ordinance changes the zoning code to enact 

stricter requirements and therefore does not require environmental review. But that 

argument misses the point of SEPA. The County disregards the language in WAC 
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197-11-330(5), which requires that a threshold determination may not balance the

beneficial aspects of a proposal with its adverse impacts. Even where proposals are 

designed to in some ways improve the environment, significant adverse 

environmental impacts could result and must still be reviewed for what adverse 

impacts are likely to occur overall. The County has argued that the Ordinance will 

tighten the controls on WBDs and connected events. However, allowing expanded 

businesses and events may still impact the environment and, as such, must be 

reviewed for those potential adverse impacts. Potential positive impacts are 

irrelevant.  

Importantly here, the type of land that is affected by the Ordinance must 

impact the breadth of the SEPA analysis. The land in question is mostly 

agricultural and is designated as such. Agricultural land that is specifically 

designated must be maintained and enhanced for potential future use under the 

GMA, even if the land is not being used for agricultural production currently. The 

GMA requirement ensures the land is preserved for future agricultural uses. “The 

County [is] required to assure the conservation of agricultural lands and to assure 

that the use of adjacent lands does not interfere with their continued use for the 

production of food or agricultural products.” King County, 142 Wn.2d at 556. 

That agricultural designation has an effect on the SEPA review considerations for 

ordinances that impact such land. Any action (even creating a temporary, grass 
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soccer recreation field, see King County, 142 Wn.2d at 545) that removes potential 

future productivity of agricultural land may have a probable significant 

environmental impact. 

The County argues further that the Board has the authority only to invalidate 

an ordinance for noncompliance with the GMA, so under its view, even if the 

County did fail to follow SEPA threshold determination requirements, because 

there is no GMA violation, the Board should not have invalidated the Ordinance. 

We disagree. As stated above, without full environmental review, the Ordinance 

does violate the GMA. Further, the Board is specifically tasked with review of 

SEPA compliance, as outlined in RCW 36.70A.280 and .300. To conclude that the 

Board may review SEPA compliance but take no action for noncompliance would 

disregard the statutory power designated to the Board. Under that statutory 

directive, the Board must follow the steps for a determination of invalidity laid out 

in RCW 36.70A.302, which the Board here correctly did.  

Overall, we find that the Board did establish sufficient facts showing that the 

County failed to consider potential environmental impacts in its SEPA checklist. 

The Board found that the checklist did not disclose any potential environmental 

impacts of the Demonstration Project Overlay A, which establishes remote tasting 

rooms in a rural area not previously allowed. The checklist did not disclose any 

environmental impacts for expanding WBDs into rural, agricultural areas. The 
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checklist did not address likely environmental impacts of removing the on-site 

production requirement and replacing it with a requirement that 60 percent of the 

products processed on-site must be grown on-site, and the loophole it creates in not 

requiring that a specific amount of sales must be of products produced on-site. The 

checklist did not address any likely environmental impacts associated with 

reducing minimum lot size or with allowing more events to occur during the 

summer months through temporary use permits or any potential water pollution 

effects of these changes. 

The Board concluded that it was left with the definite and firm conviction 

that a mistake had been committed when the County issued the DNS. We agree. 

Overall, the number of changes created by the Ordinance, and the complete lack of 

engagement with the environmental portion of the SEPA checklist by the County 

supports the Board’s conclusion. The County must meaningfully engage in the 

SEPA process when making a threshold determination and must complete a full 

environmental review where significant environmental impacts are likely to occur 

on land designated as agricultural. 

CONCLUSION 

We reverse the Court of Appeals and reinstate the Board’s final decision and 

order. 
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STEPHENS, J. (dissenting in part)— Land use planning in Washington takes 

place at the county level, and the Growth Management Hearings Board is tasked 

with reviewing county planning and zoning actions to ensure compliance with the 

Growth Management Act (GMA), ch. 36.70A RCW, and with the State 

Environmental Policy Act (SEPA), ch. 43.21C RCW.  The Growth Management 

Hearings Board may invalidate a county action it finds to be in conflict with the 

requirements of the GMA, and it may order additional environmental review if it 

finds an action noncompliant with SEPA.  But in fulfilling this oversight role, both 

under the GMA and SEPA, the Growth Management Hearings Board must afford 

deference to the county, presuming the validity of its actions absent a showing of 

clear error.  Only where the factual record leaves the board with a “‘firm and definite 

conviction that a mistake has been committed’” should it intercede, and the party 

challenging the action has the burden of demonstrating such error.  Lewis County v. 

W. Wash. Growth Mgmt. Hr’gs Bd., 157 Wn.2d 488, 497-98, 139 P.3d 1096 (2006)

(quoting Dep’t of Ecology v. Pub. Util. Dist. No. 1 of Jefferson County, 121 Wn.2d 

179, 201, 849 P.2d 646 (1993)).  This deferential standard of review requires that 

the board fully and accurately consider what the challenged plan or development 

regulation entails, as both a legal and factual matter.  
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Here, the Central Puget Sound Growth Management Hearings Board (Board) 

misinterpreted several provisions of King County Ordinance 19030 (Ordinance or 

Ordinance 19030).  The Board also failed at times to presume the county’s 

compliance with SEPA and the GMA absent an affirmative showing to the contrary. 

These errors caused the Board to erroneously invalidate the bulk of Ordinance 

19030.  I would largely affirm the well-reasoned opinion of the Court of Appeals, 

which properly construes the Ordinance and measures its impact in light of existing 

conditions under prior code.  With one exception, discussed below, I would hold that 

the Ordinance complies with SEPA and the GMA, and remand to the Board for entry 

of a corrected order. 

DISCUSSION 

This case concerns challenges to Ordinance 19030 under both SEPA and the 

GMA.  Part I of this opinion addresses the Board’s SEPA analysis.  With one 

exception, I agree with the Court of Appeals that the Board’s findings are erroneous 

and should be reversed.  Part II of this opinion concerns the Board’s GMA analysis 

and explains how the Board misapplied the statute and erroneously invalidated the 

ordinance.  
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I. SEPA

SEPA is a procedural statute aimed at “injecting environmental awareness 

into all levels of governmental decision-making.”  Columbia Riverkeeper v. Port of 

Vancouver USA, 188 Wn.2d 80, 104, 392 P.3d 1025 (2017) (Stephens, J. dissenting). 

SEPA requires, at a minimum, that an agency’s responsible official make a threshold 

determination as to whether an action will “[have] a probable significant, adverse 

environmental impact.”  RCW 43.21C.031, .033.  This determination must be based 

on information reasonably sufficient to evaluate the environmental impact of the 

proposal and the agency must complete an environmental checklist to document its 

analysis.  WAC 197-11-335, -315.  Based on this checklist, the agency’s responsible 

official must then issue a determination of significance or a determination of 

nonsignificance (DNS), as the case may be.  WAC 197-11-310, -330.  It is incumbent 

on the agency to show that “‘environmental factors were considered in a manner 

sufficient to amount to prima facie compliance with the procedural requirements of 

SEPA.’”  Chuckanut Conservancy v. Dep’t of Nat. Res., 156 Wn. App. 274, 286-87, 

232 P.3d 1154 (2010) (quoting Juanita Bay Valley Cmty. Ass’n v. City of Kirkland, 

9 Wn. App. 59, 73, 510 P.2d 1140 (1973)). 

When challenged, a county’s determination that a full environmental review 

is unnecessary—or would be better deferred to a later stage of development—should 
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be reversed only where the Board finds it “clearly erroneous” on the facts presented 

in the record.  Norway Hill Pres. & Prot. Ass’n v. King County, 87 Wn.2d 267, 273-

74, 552 P.2d 674 (1976).  Generally, if the Board finds a SEPA violation, it must 

remand for the county to come into compliance, and, pending further environmental 

review, the challenged action remains in effect absent a finding of GMA invalidity.  

When the Board finds an action noncompliant with SEPA, and judicial review is 

sought, courts review the Board’s legal conclusions de novo and its factual findings 

for substantial evidence.  Thurston County v. W. Wash. Growth Mgmt. Hr’gs Bd., 

164 Wn.2d 329, 190 P.3d 38 (2008).  A party aggrieved by an agency decision is 

entitled to relief if they can establish one of the grounds enumerated in the 

Administrative Procedure Act (APA): the relevant grounds here being that the 

agency erroneously interpreted or applied the law or that the agency order is not 

supported by substantial evidence when viewed in light of the whole record before 

the court.  RCW 34.05.570(3)(d), (e).  

King County’s responsible official—Ty Peterson—was presented a checklist 

in which much of the impact analysis was reduced to some variation of “[n]ot 

applicable for this nonproject action.”  Admin. R. at 33-45.  The county had 

concluded that either the Ordinance was unlikely to significantly alter the status quo 

or that the impacts were too speculative to meaningfully review until after specific 
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proposals were submitted.  There is nothing inherently wrong with deferring 

environmental review to the project stage.  Indeed, as the Board noted in its order, 

“project level impacts may properly be deferred to the permitting stage.”  Clerk’s 

Papers (CP) at 19.  However, it is not permissible to defer environmental review for 

“impacts that are allowed by virtue of the change in designation itself.”  CP at 19.  

In other words, “an agency may not postpone environmental analysis to a later 

implementation stage if the proposal would affect the environment without 

subsequent implementing action.”  Spokane County v. E. Wash. Growth Mgmt. 

Hr’gs Bd., 176 Wn. App. 555, 579, 309 P.3d 673 (2013).  The question here is 

whether, based on the record, Ordinance 19030 has any effects that would likely 

impact the environment and that should have been included in the checklist to inform 

Mr. Peterson’s decision to issue a DNS.  

The Board answered yes to this question, concluding that there were 

reasonably foreseeable environmental impacts that would flow directly from the 

Ordinance and that failure to at least consider those impacts in the checklist was 

clear error.  Specifically, it found that (A) the county should have measured the 

anticipated impact of the Ordinance using a baseline condition that included no 

WBD uses rather than accepting existing “illegal” uses as part of the status quo, (B) 

the elimination of the on-site production requirement from the prior code would 
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“greatly facilitate the proliferation” of WBDs, (C) the demonstration project 

established by the Ordinance would override the requirement that 75 percent of the 

sites embraced by the Agricultural Production Buffer Special District Overlay (APB) 

be maintained as open space and would permit development previously disallowed, 

(D) the reduction in minimum lot sizes for WBDs in the rural area (RA) would lead

to the proliferation of businesses in the RA zone, and (E) the system of temporary 

use permits created by the Ordinance would likely increase the frequency and 

intensity of events held at WBDs in the RA zone.  CP at 22-32.  The county assigns 

error to each of these findings, so I will consider them in turn.  Given the deference 

owed to county planning and the legal framework for GMA and SEPA review, I 

conclude that the Board erred with respect to each finding except its analysis of 

section 25(E)(1) of the Ordinance. 

A. The county appropriately factored existing WBD uses into the baseline
environmental condition for purposes of its threshold determination

In evaluating the likelihood and intensity of environmental impacts, it is 

useful for agencies to establish a “baseline” condition against which the impacts of 

future conditions can be predicted.  Wild Fish Conservancy v. Wash. Dep’t of Fish 

& Wildlife, 198 Wn.2d 846, 869, 502 P.3d 359 (2022).  How to ascertain the 

appropriate baseline will vary depending on the facts of the case, but we recently 
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indicated it should consider the “condition of the existing environment.”  Id. at 872.  

In Wild Fish Conservancy, we held the appropriate baseline condition for the land—

which had previously been used to farm Atlantic salmon, a use that would shortly 

be disallowed—was the “existing condition of the environment of Puget Sound, 

which ha[d] been subject to commercial salmonid farming for over three decades.” 

Id.  We rejected the petitioner’s contention that the baseline should be the condition 

of Puget Sound without salmonid farming, instead, recognizing that the proposal 

“‘must degrade the existing condition of the environment to have significant adverse 

impact.’”  Id. at 871.  In other words, the agency may appropriately take the 

environment as it finds it and need determine only whether its action is likely to 

further significantly degrade the environment.  Failure to improve or restore 

environmental conditions is not an adverse environmental impact in itself.  Id. 

Certainly, the concerns voiced by petitioners here evoke sympathy, at least in 

the abstract.  If the county were to turn a blind eye to noncompliant uses that degrade 

the land, and then amend its regulations to bless those same noncompliant uses, this 

could effectively short-circuit SEPA review.  The Board believed such was the case, 

finding that Ordinance 19030 legalized existing “illegal” uses of the land that had a 

negative environmental impact and that the county failed to consider the conditions 

that would exist on the land had it fully enforced existing code provisions.  But as 
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the Court of Appeals correctly pointed out, the record does not support this 

conclusion.  On the contrary, the existing King County Code (KCC) already 

permitted WBD uses in the agricultural and RA zones and allowed for tasting rooms 

in the RA zone.1  It does not follow that because some of those businesses may have 

been noncompliant with the prior code to some degree, the county could have shut 

them down entirely, resulting in a baseline without WBDs.  Further, the licensing 

scheme under section 11(B) of Ordinance 19030 requires existing WBDs to either 

demonstrate that their business complies with prior code—in which case the 

environmental impact would remain constant—or that it has taken steps to comply 

with the expanded requirements of Ordinance 19030.   

The Board misinterpreted the legal effect of Ordinance 19030 by failing to 

account for the full extent of WBD development already permissible under prior 

code.  This, in turn, led the Board to the erroneous conclusion that the environmental 

impact to be considered was the difference between the Sammamish Valley absent 

any such uses and the proliferation of uses it foresaw under Ordinance 19030—a 

stark and erroneous comparison.  The appropriate analysis, which the county 

1 Ordinance 14781, enacted in 2003, added “winery/brewery” as a permitted use in the A 
and RA zones and allowed tasting of products produced on-site.  In 2013, the county 
enacted Ordinance 17539, adding distilleries to the list of permitted uses alongside wineries 
and breweries, and subject to the same development conditions.    
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followed, instead compares the potential environmental impacts of prior code—

which already authorized much of what Ordinance 19030 addresses—to determine 

whether any aspects of Ordinance 19030 would clearly intensify the environmental 

impacts of WBDs in excess of what was previously allowable.  Without a clear 

understanding of what was previously allowed, the Board did not reasonably afford 

deference to the county’s determination.  A discussion of the remaining SEPA 

findings demonstrates more specific ways the Board mischaracterized the nature of 

the change brought about by Ordinance 19030 and thus erroneously invalidated the 

Ordinance. 

B. The Board erroneously interpreted Ordinance 19030 as eliminating the on-
site production requirements and paving the way for “sham” WBDs to sell
products produced off-site

King County’s prior code allowed for the “tasting of products produced 

onsite.”  King County Ordinance 17539.  Ordinance 19030 amends this language to 

read that “tasting and retail sales of products produced on-site may occur only as 

accessory to the primary winery, brewery, distillery production use and may be 

provided in accordance with state law.”  The Board interpreted the prior code as 

limiting tasting to only those products produced on-site and read Ordinance 19030 

as instead permitting tasting and sales of beverages produced anywhere.  This is a 

clear misreading of the Ordinance.  By its express terms, Ordinance 19030 
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authorizes tasting and retail sales only of “products produced on-site” and further 

limits these activities by requiring they be subordinate to the primary winery, 

brewery, or distillery production use.    

The majority likewise misstates the effect of Ordinance 19030 as creating a 

“loophole” by failing to require a specific amount of sales be from products produced 

on-site.  Majority at 38.  A proper reading of the Ordinance shows that it requires 

100 percent of beverage sales be of products produced on-site.  And whereas prior 

code did not actually define when a product could be deemed “produced on-site,” 

Ordinance 19030 requires at least two stages of production—including crushing, 

fermenting, barrel or tank aging, or finishing—occur on-site, and that one of these 

activities be crushing, fermenting, or aging.  There is nothing to suggest how this 

amendment is likely to lead to a proliferation in WBD facilities when, if anything, it 

is more restrictive than prior code in defining what may be sold at WBD facilities.   

C. The Board erred in reading Ordinance 19030 as conflicting with county
policies governing the development of residential subdivisions within
agricultural production buffer districts

The Board further concluded that by establishing the demonstration project—

which newly allows for “remote tasting rooms” (RTRs) on 13 parcels of land in the 

RA zone—the Ordinance was likely to have additional environmental impacts, 

especially in view of the fact these developments would be allowed within an APB 
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in violation of KCC 21A.38.130.  This code provision dictates that for residential 

subdivisions locating in an APB, “[l]ots shall be clustered in accordance with K.C.C. 

21A.14.040 and at least seventy-five percent of a site shall remain as open space, 

unless greater lot area is required by the Seattle-King County department of public 

health.”  The Board read Ordinance 19030’s provisions governing the development 

of RTRs as “overrid[ing] existing code.”  CP at 24.  But as the Court of Appeals 

pointed out, there is no conflict between the Ordinance and APB policy because, by 

its express terms, the policy applies only to residential subdivisions.  King County v. 

Friends of Sammamish Valley, 26 Wn. App. 2d 906, 530 P.3d 1023 (2023).  The 

Board’s contrary reading is clearly erroneous.  

D. It is unclear that reducing the minimum lot size for WBD II uses would
result in a net increase in parcels eligible for WBD development

The Board found that by reducing the minimum lot size for WBD uses in the 

RA zone from 4.5 to 2.5 acres, Ordinance 19030 “increases the number of parcels 

eligible for siting of WBD[s].”  CP at 25.  But again, the Board failed to consider the 

proper baseline as to how many parcels could already be developed for WBD uses 

and the intensity of environmental impacts reasonably anticipated from those uses. 

As the county points out, prior code made virtually every parcel in the RA zone 

eligible for some level of WBD development under the allowance for “home 
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industries.”  Per KCC 21A.30.090, home industries may be sited on parcels one acre 

or greater.  In assessing the impact of Ordinance 19030, the county reasonably 

assumed that eliminating home industry WBDs while simultaneously decreasing the 

minimum lot requirement for some WBD uses in the RA zone to 2.5 acres would 

have a neutral impact on the overall intensity of development and its attendant 

environmental impact.  While other approaches might have been taken, it was not 

clear error for the county to offset the newly allowed and disallowed uses in its 

assessment. 

E. The Board failed to consider the extent to which special event permitting
for WBDs was already allowed under prior code, which contained fewer
express limitations on the discretion of permit issuers

The Board opined that Ordinance 19030 would newly allow the county to 

“exempt WBD [e]vent [c]enters from zoning restrictions,” using a system of 

temporary use permits, thereby overriding zoning limitations on building occupancy, 

use of portable toilets, parking, performance stages, tents, traffic controls, and 

operating hours, and all without any “attempt to quantify the amount of development 

that will become allowable.”  CP at 26.  The Board also stated that the Ordinance 

would allow WBD II and III facilities to cluster their special events in the summer 

months by changing the allowance from 2 per month to 24 per year, and chafed at 

the checklist’s failure to “disclose what number of events currently occur with such 
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concentration being prohibited.”  CP at 26-27.  The Board’s analysis here is flawed 

in two regards.  First, the Board failed to note that temporary use permits were 

already available under prior code and that prior code contained fewer express 

limitations on what permit reviewers could approve.2  Second, in assessing the 

relative environmental impact of Ordinance 19030 vis-à-vis prior code, the Board 

failed to make the proper comparison between the maximum use the land could be 

put to under each scenario.  Beyond mere surmise, the Board provided no basis for 

determining whether, as a practical matter, limiting events to 2 per month would 

result in fewer events per year than if WBDs could host all of them during the 

summer.  Given the language of the provisions, we must assume the full allotment 

of events would occur under either scheme, and there is therefore no “expansion” of 

the number of allowable events. At any rate, the county did not clearly err in 

assessing impacts based on such an assumption. 

2 Previously, KCC 21A.32.100, governing temporary use permitting, provided only that a 
permit was required for “[a] use not otherwise permitted in the zone that can be made 
compatible for a period of up to sixty days a year” or the expansion of an established use 
that “(1) [i]s otherwise allowed in the zone; (2) [i]s not inconsistent with the original land 
use approval; (3) [e]xceeds the scope of the original land use approval; and (4) [c]an be 
made compatible with the zone for a period of up to sixty days a year.”  Prior code 
contained no clear direction on when the need for a permit would be triggered and 
contained no express limitations on occupancy.  
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However, the Board was right to call out Ordinance 19030’s exemption for 

WBDs II and III uses in section 25(E)(1).  That proviso waives the requirement that 

WBD II and III uses be pursuant to a temporary use permit in specific circumstances: 

if the WBDs were already operating under a Washington State Liquor and Cannabis 

Board production license before the effective date of Ordinance 19030, the parcel 

on which they operate is at least 8 acres, the structures used for events maintain a 

setback of at least 150 feet from interior property lines, the parcel is located in the 

RA zone, the parcel has direct access to a principal arterial or state highway, and the 

events not use amplified outdoor sound before 12:00 p.m. or after 8:00 p.m.  If these 

criteria are met, the venue is free to hold as many as 96 events a year without need 

for any temporary use permits.   

The Board found there were five parcels in the Sammamish Valley that could 

take advantage of this exemption and that the county made no attempt to quantify 

how much additional impact could be expected.  CP at 27.  I agree the record 

supports the Board’s conclusion that this amendment would likely result in an 

appreciable uptick in events on the covered properties, and that SEPA requires 

something more than a cursory glance before the county could reasonably conclude 

the environmental impacts would be insignificant.  Accordingly, I join in affirming 

the portion of the decision invalidating this provision. 
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Overall, however, the Board failed to afford proper deference to the county’s 

assessment of environmental impacts because it conducted its review using a flawed 

understanding of the baseline against which to assess Ordinance 19030 and the effect 

of its provisions.  Without taking into account the existing conditions prior to the 

Ordinance, the Board could not reliably identify what actually changed and whether 

any changes would likely result in additional environmental impacts beyond those 

that could be expected under prior code.  This is true for all the Board findings save 

its analysis of the exemption for WBD II and III uses outlined in section 25(E)(1) of 

the Ordinance, where the negative impact is clearly shown.  I would reverse the 

Board’s findings of SEPA noncompliance except as applied to this single provision, 

for which I would affirm both the remand order and the order of invalidity. 

I turn now to the Board’s determination that the Ordinance is out of 

compliance with the GMA.  

II. GMA

The GMA, dating to 1990, requires counties with specified populations to 

adopt comprehensive growth management plans.  RCW 36.70A.040.  Unlike SEPA, 

which is a procedural statute, the GMA imposes substantive limitations on the 

planning discretion of covered jurisdictions.  Relevant here are those provisos 

mandating the designation and preservation of agricultural lands.  Additionally, the 
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GMA requires that comprehensive plans be internally consistent and that 

development regulations be “consistent with and implement the comprehensive 

plan.”  RCW 36.70A.130(1)(e).  A regulation or land use decision that fails to 

generally conform to the county’s comprehensive plan is, by extension, a violation 

of the GMA and invalid.  In this case, the Board found Ordinance 19030 violated 

the GMA provisions governing allowable accessory uses on agricultural lands, and 

that it further violated the GMA by internally conflicting with King County’s own 

plan concerning agricultural production district buffer zones and policies concerning 

the preservation of rural land uses. 

When reviewing plans and development regulations for compliance with the 

GMA, the Board must presume validity “unless [the Board] determines that the 

action by the . . . county . . . is clearly erroneous in view of the entire record before 

the [B]oard and in light of the goals and requirements of [the GMA].”  RCW 

36.70A.320 (1), (3).  When a Board’s final order is challenged under the APA, courts 

review its findings of fact for substantial evidence, and its legal conclusions de novo, 

although we accord substantial weight to the Board’s interpretations of the GMA’s 

requirements in view of its experience and technical expertise in this area.  Thurston 

County, 164 Wn.2d at 341-42. 
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A. The Board erroneously read Ordinance 19030 to authorize the
repurposing of prime agricultural lands in violation of RCW
36.70A.170 and RCW 36.70A.177

A mandatory element of comprehensive plans is the designation of 

agricultural lands of long-term commercial significance.  RCW 36.70A.170.  Once 

so designated, the county must protect these agricultural lands and ensure that the 

uses of adjacent lands do not interfere with their continued viability as farmland. 

RCW 36.70A.067.  While the GMA permits counties to use “innovative zoning 

techniques” to encourage the economy in agricultural areas, their discretion is 

constrained by the mandate to reserve prime agricultural soils for agricultural uses.  

RCW 36.70A.177; King County v. Cent. Puget Sound Growth Mgmt. Hr’gs Bd., 142 

Wn.2d 543, 14 P.3d (2000).  To that end, RCW 36.70A.177 places specific 

limitations on accessory uses in agricultural zones.  If the accessory use is 

nonagricultural—for example, developing new buildings, parking, or supportive 

uses—such use must be designed and operated in a manner that does not interfere 

with the overall agricultural use of the property and neighboring properties; 

specifically, nonagricultural uses may not be located outside the general area already 

developed, and they may not convert more than one acre of agricultural land.  RCW 

36.70A.177(3)(a), (b)(ii).  The GMA advises counties to limit accessory uses to 

portions of the land with poor soils or that are otherwise unsuitable for agriculture. 
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RCW 36.70A.177(1).  If the accessory use is agricultural, it must be designed and 

operated in harmony with the agricultural uses of the property, although the GMA 

imposes no quantitative spatial limitations on such uses.  RCW 36.70A.177(3)(b)(i). 

The Sammamish Valley Agricultural Production District is designated 

agricultural land.  Unless and until the county redesignates this area, the primary use 

must be agricultural.  RCW 36.70A.030(3), .060.  The Board believed Ordinance 

19030 stood at odds with this requirement, finding it thwarts the conservation of 

productive agricultural land in violation of RCW 36.70A.060(1)(a); fails to restrict 

agricultural accessory uses to those that are consistent with the size, scale, and 

intensity of existing agricultural uses of the property in violation of RCW 

36.70A.177(3)(b)(ii); allows the conversion of agriculturally viable land to 

incompatible uses in violation of RCW 36.70A.177(3)(b)(ii); and sanctions events 

that are likely to interfere with the continued agricultural uses of WBD properties 

and neighboring lands in violation of RCW 36.70A.177(3)(a), RCW 

36.70A.070(5)(c)(v), and RCW 36.70A.060(1)(a).  This was error because these 

conclusions lack support in the record.  

To start, the Board’s order is unduly skeptical—mocking, even—of the 

county’s argument that wine making—and by extension, wine tasting—could be 

considered an agricultural accessory use, retorting that “[u]nder this definition, 
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consuming a hamburger at a fast-food tasting room is an agriculturally-related 

experience if some portion of the meat, lettuce, tomato or other ingredient are 

produced onsite.”  CP at 37.  This ignores that viticulture plainly is agriculture, and 

that the on-site production requirement, paired with the requirement that 60 percent 

of inputs be grown on-site, means that over half the WBDs sales must be derived 

from produce—for example, grapes—grown on the property.  RCW 36.70A.030(6) 

(“‘Agricultural land’ means land primarily devoted to the commercial production of 

. . . viticultural . . . products.”)  To the extent the order acknowledged the Ordinance’s 

restrictions, it dismissed the 60 percent threshold as sufficient for GMA compliance 

on the ground that “[the county] cites no statute that allows [it] to establish that a use 

is accessory by setting a bright-line threshold of onsite production or 

manufacturing.”  CP at 39.  This approach unduly restricts planning discretion and 

turns the standard of review on its head, requiring that the county affirmatively prove 

GMA compliance rather than making the petitioners prove noncompliance.   

The Board also found the Ordinance would increase the amount of agricultural 

land available for development, both in the quantity of eligible parcels and the 

portions of which such lands could be converted to buildings, parking, or other 

accessory uses.  As to the quantity of eligible parcels, the Board again credited the 

petitioners’ claim that reducing the minimum acreage to site a WBD II in the RA 
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zone from 4.5 to 2.5 acres would increase the number of WBDs in the area and 

increase the chance that those uses could conflict with neighboring farms in the A 

zone.  But as discussed above, this concern is not substantiated in the record, the 

Board having failed to account for the number of parcels already eligible for WBD 

development under prior code.   

At a more granular level, the Board was concerned that by instructing WBDs 

in the A zone to site their nonagricultural accessory structures on portions of the land 

“‘without prime agricultural soils,’” the Ordinance, by negative implication, 

encourages them to build on soils that, while not “prime,” are still viable farmland.  

CP at 37 (quoting Ordinance 19030).  The Court of Appeals dismissed this concern, 

explaining that in applying Ordinance 19030, “the County must follow section .177, 

it may permit WBDs in agricultural lands only when the primary use on site is 

growing crops or raising livestock, and it may permit WBD facilities to be sited only 

on portions of agricultural land unsuitable for agricultural purposes.”  Friends of 

Sammamish Valley, 26 Wn. App. 2d at 932-33.  Neither interpretation is entirely 

correct, in my view.   

RCW 36.70A.177 states that nonagricultural accessory uses shall be confined 

to those portions of the land “already developed for buildings and residential uses 

and shall not otherwise convert more than one acre of agricultural land to 
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nonagricultural uses.”  This means the accessory structures—whether buildings, 

parking, or supportive uses—must be clustered near existing development.  Of 

course, this might mean that viable agricultural land directly abutting existing 

buildings will be converted, but in no case more than one acre.  Ordinance 19030 

could be read to conflict with this, at least insofar as it suggests development may 

occur either on land within the already developed portion of agricultural lands or on 

lands without prime soils, whether clustered near existing development or not.  But, 

this reading does not follow if there is a way to harmonize these provisions. 

Associated Gen. Contractors of Wash. v. State, 2 Wn.3d 846, 864, 544 P.3d 486 

(2024) (“we attempt to harmonize statutes even if they are not completely 

ambiguous”).  And indeed, they can be harmonized: where a portion of the land has 

already been developed for buildings and residential uses, nonagricultural uses must 

be sited in this general area and shall not convert more than one acre of agricultural 

land.  If, however, the land has not previously been developed, a nonagricultural 

accessory use must be confined to lands without prime soils and again may not 

convert more than one acre of agricultural land.  Further, all accessory uses must be 

designed and operated “so as to not interfere with, and to support the continuation 

of, the overall agricultural use of the property and neighboring properties.”  RCW 

36.70A.177(3)(a).  
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Lastly, there are insufficient findings to support the Board’s conclusion that 

events of the size and frequency permitted by the Ordinance, without additional 

setback requirements, would violate the GMA by interfering with agricultural uses 

of neighboring properties.  The Board failed to presume such uses are GMA-

compliant and require a clear showing to the contrary.  Moreover, as the Court of 

Appeals noted, the Board “overlook[ed] that temporary use permits are subject to 

the County’s discretion to impose limitations to avoid the conflicts the Board fears.”  

Friends of Sammamish Valley, 26 Wn. App. 2d at 936.  The Board’s concerns seem 

more focused on the county’s ability or willingness to diligently enforce its code 

provisions than on the express provisions of the Ordinance being challenged.  

Applying the required presumption that the county will enforce the new code, there 

is no basis for the Board’s finding of noncompliance with the GMA.  

B. Ordinance 19030 does not fail to generally conform with the 
county’s comprehensive plan and policies  
 

Finally, the Board’s conclusion that Ordinance 19030 conflicts with the 

county’s own comprehensive plan and policies is unsupportable. RCW 

36.70A.130(1)(e) requires that “[a]ny amendment of or revision to development 

regulations shall be consistent with and implement the comprehensive plan.”  The 

Board found several aspects of Ordinance 19030 to conflict with King County’s 
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comprehensive plan (KCCP) and concluded they were invalid under the GMA. 

Specifically, it found Ordinance 19030 failed to conform with KCC 21A.38.130 

(Special district overlay – agricultural production buffer) and KCC 21A.32.040 

(Nonconformance – abatement of illegal use, structure or development).3  The first 

finding is plainly unsupported, as explained above: the Board erred in concluding 

the demonstration project violated the county’s APB policy SO-120 because that 

provision deals solely with the development of residential subdivisions in APB 

zones.  The Court of Appeals correctly recognized that “Ordinance 19030 does not 

authorize any ‘residential subdivisions’ and does not authorize any use that would 

not still be subject to SO-120.”  Friends of Sammamish Valley, 26 Wn. App. 2d at 

939. 

The Board also found the demonstration project violated KCC 21A.32.040, 

which states: 

Any use, structure or other site improvement not established in 
compliance with use and development standards in effect at the time of 
establishment shall be deemed illegal and shall be discontinued or 
terminated and subject to removal pursuant to the provisions of K.C.C. 
Title 23. 

3 The petitioners also challenged Ordinance 19030 as inconsistent with KCCP farmland 
and environmental policies but the board found the matter was not ripe for review “until 
the County has remedied the areas of SEPA and GMA noncompliance already identified.” 
CP at 42. 
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The Board believed existing WBD uses within the demonstration project zone were 

“apparently unlawful” and would be subject to termination under this code 

provision, and that by “legalizing” these uses, Ordinance 19030 frustrates the policy 

of KCC 21A.32 .040.  CP at 48-49.  But again, this conclusion rests on the faulty 

premise that the uses were, in fact, “illegal” and terminable through code 

enforcement.  This conclusion is not supported by substantial evidence, as there is 

no showing that enforcement actions would have succeeded in shuttering any 

existing WBDs in the Sammamish Valley.  

In sum, the Board erred in finding Ordinance 19030 violates the GMA 

because it misconstrued key provisions and erroneously put the burden on the county 

instead of requiring the Ordinance challengers to prove noncompliance.  The 

Board’s finding that Ordinance 19030 would lead to a proliferation of WBD 

developments in excess of what was already permissible requires conjecture and is 

unsupported by the record.  Further, the Board failed to accord section 18(B)(3)(g) 

of the Ordinance a reasonable construction that would avoid conflict with RCW 

36.70A.177(3)(b)(ii), as required by settled rules of statutory construction.  It also 

erred in concluding that Ordinance 19030 conflicts with KCC 21A.38.130, as that 

provision is plainly inapplicable to the type of development contemplated by the 

challenged Ordinance.  And finally, the Board’s conclusion that KCC 21A.32.040 
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required the county to seek the abatement of existing WBD uses rests on the faulty 

premise—unsupported by the record—that those uses were illegal under the prior 

code.  The Court of Appeals properly reversed the Board’s finding of noncompliance 

with the GMA, and so would I. 

CONCLUSION 

The Board’s SEPA and GMA analyses suffer from a fundamental 

misunderstanding of what Ordinance 19030 permits, how it differs from prior code, 

and its compatibility with related provisions of the GMA and the county code.  At 

times, the errors arise from a misreading of the Ordinance itself or relevant portions 

of SEPA and the GMA.  These are legal errors subject to reversal under RCW 

34.05.570(3)(d).  In addition, key factual findings are unsupported by sufficient 

evidence that, coupled with the Board’s failure at times to presume the county’s 

compliance absent a showing to the contrary, undercuts the Board’s ultimate 

determination of SEPA and GMA noncompliance and constitutes both a legal and 

factual error subject to reversal under RCW 34.05.570(3)(d) and (e).  I would affirm 

the Court of Appeals and reverse the Board’s final order—except as to that portion 

of its decision invalidating section 25(E)(1) of the Ordinance for noncompliance 

with SEPA.  
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Mitigation Work

Describe any project impacts and benefits to 
baseline site conditions:

This expedited project pertains to the maintenance of the current 
water diversion structure. It entails a one-time removal event allowing 
for the extraction of approximately 25 cubic yards of sediment from 
the structure. The excavated material will either be disposed of at a 
designated location or placed along the shoreline at the outfall of 
Perrinville Creek in Browns Bay.

Impacts: 
1. Temporary water quality
2. 2. Removal of stream sediment that would be naturally deposited 
along the shoreline. 
Benefits:
1. Enhancements to the nearshore area involve the placement of 
coarse sediment, all 4 inch minus in size, which has been extracted 
from the structure.
2. Protection of public infrastructure

How does the proponent propose to offset all 
impacts? (Describe any avoiding, minimizing 
and rectifying actions the project proponent is 
taking to prevent adverse impacts)

1. Appropriate Best Management Practices (BMPs) will be employed.
2. The location will be isolated, and the stream divert project location.
3. Techniques that limit the temporary impact during the project.

The project alone as covered by the HPA 
technical provisions and any custom provisions, 
fully offset all adverse impacts.

Mitigation is not required

Provide any additional comments, reasoning or 
additional justification for the determinations 
made

A separate HPA application in the future will be necessary for the 
future maintenance of this structure and a permanent solution is 
determined.

Mitigation Plan

Mitigation Action :

In Out Kind :

On Off Site :

Habitat Species :

Justify :

Standard Hydraulic Project
Task Type: Mitigation Work
App ID: 34036 Date Submited: 02/07/2024

Current Status:  Amendment

Today is Aug 29, 2024 
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From: Phil Olbrechts
To: Clugston, Michael; bill liderengineering.com; Taraday, Jeff; dbernhoft@yahoo.com
Subject: Re: Edmonds/Bernhoft Appeal Summary Judgement-- Supplemental Question -- Deadline Extension
Date: Monday, September 23, 2024 8:48:06 AM
Attachments: image001.png

Parties,

I have a supplemental question I'd like to posit.  The Appellant can address the question in
their reply brief and the City can provide an independent response.  The responses are due
11:59 pm 9/25/24 and the Appellant's reply brief deadline is extended to that time.  Of course,
there's no obligation to answer the question.  It's just an issue that may prove significant in
resolving this appeal and I wanted to give the parties a fair opportunity to address it.  

I'm considering whether the baseline conditions have been properly defined for this appeal. 
To this point it appears that the City's framing of baseline conditions has at least implicitly
included continued maintenance.  In point of fact the baseline is no more maintenance. 
Without maintenance, sediments would accrue in the flow splitter and flows through the 42"
DIP would reduce.  In short, the change in baseline by continued maintenance would be an
increase in the DIP flow rates.  Another way to look at the proposal is that because the City
only has  temporary maintenance rights, the bypass is only a temporary flood control measure
and the proposal for extended maintenance is in effect a request to continue using the bypass
with its associated impacts to the DIP.  

My questions are as follows:  (1) Is it accurate to conclude that the proposal will increase DIP
flow rates over baseline conditions; (2) will that increase in flow rate potentially increase the
threat to the structural integrity of the DIP?

As required by ECDC 20.06.140H, no new information can be presented in response to this
question.  The appeal itself and all briefing related to the City's motion to limit scope and
reconsideration are all part of the record and fair game to use in the response.  The parties can
still mutually agree upon an extension of the 10-day reconsideration review deadline to hash
this issue out.  

On Fri, Sep 13, 2024 at 2:27 PM Phil Olbrechts <olbrechtslaw@gmail.com> wrote:
ECDC 20.06.140G gives very little time to consider requests for reconsideration.  A final
decision is required within 10 business days of examiner receipt of the request.  To this end
the city may file a response to the request by 9/19/24 and Mr. Bernhoft a reply by 9/23/24 at
11:59 pm.  The final decision will be due on 9/26/24.  If the parties can mutually agree upon
waiver of the ten day deadline for final decision the deadlines for responses and replies will
be extended accordingly.  

On Thu, Sep 12, 2024 at 1:56 PM Clugston, Michael <Michael.Clugston@edmondswa.gov>
wrote:

Good afternoon,

 

Reconsideration received and I just verified that Mr. Bernhoft paid the required fee.
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mailto:Michael.Clugston@edmondswa.gov
mailto:bill@liderengineering.com
mailto:jeff@lighthouselawgroup.com
mailto:dbernhoft@yahoo.com
mailto:olbrechtslaw@gmail.com
mailto:Michael.Clugston@edmondswa.gov




Bill
Text Box
ATTACHMENT C



 

Thanks.

 

Mike Clugston | Acting Planning Manager

City Hall | 121 5th Ave. N | Edmonds WA 98020

425.771.0220 (office) | 425.967.2634 (mobile)

michael.clugston@edmondswa.gov

www.edmondswa.gov

 

The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm). Staff
is available via phone, email and/or by appointment during working hours (typically 8-5pm)

 

NOTICE:  All emails, and attachments, sent to and from the City of Edmonds are public records
and may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

 

From: bill liderengineering.com <bill@liderengineering.com> 
Sent: Thursday, September 12, 2024 1:35 PM
To: Phil Olbrechts <olbrechtslaw@gmail.com>
Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; joe scordino <joe.scordino@yahoo.com>; Clugston, Michael
<Michael.Clugston@edmondswa.gov>; Ta'Leah Van Sistine <taleah.vansistine@heraldnet.com>
Subject: RE: Edmonds/Bernhoft Appeal Summary Judgement-- Request for Reconsideration

 

Mr. Olbrechts, please find attached Mr. Bernhoft’s request for reconsideration filed
within the time limit allowed under City code.  Mr. Bernhoft will be in to City Hall shortly,
before 4:00 pm today, to make the mandatory $314 payment.

 

Again, I want to emphasize that Mr. Bernhoft is only seeking to have the City identify
the environmental impacts of maintaining the fish-killing blockage flow splitter that has
extirpated the Perrinville Creek salmon run.  Mr. Bernhoft knows full well that this
appeal cannot force the City to correct the problems it created.  But City staff have
actively attempted to cover up the problems it created and hide this fact from the
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Edmonds’ citizens and elected officials, who have a right to learn the facts of this
project’s environmental impacts so that an informed decision may be made on
accepting the risks associated with this do-nothing, status quo proposal.

 

Next December, when you wake up at 2:00 in the morning and hear it raining hard
outside, please ponder your decision allowing the City to continue maintaining a
structurally deficient culvert that cannot even convey a 5-year storm event under the
BNSF tracks and the consequences of an Amtrak passenger or freight train with
hazardous/explosive tanker cars derailing into Puget Sound without having done an
adequate environmental review.

 

William (Bill) Lider, PE, CESCL

Lider Engineering, PLLC

2526 – 205th Place SW

Lynnwood, WA 98036

425-776-0671 Office

206-661-0787 Cell

 

 

From: Phil Olbrechts <olbrechtslaw@gmail.com> 
Sent: Tuesday, September 10, 2024 9:34 AM
To: bill liderengineering.com <bill@liderengineering.com>
Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; joe scordino <joe.scordino@yahoo.com>; Clugston, Michael
<Michael.Clugston@edmondswa.gov>
Subject: Re: Edmonds/Bernhoft Appeal -- Ruling Granting City's Motion to Limit Scope and
Dismissing Appeal

 

Thank you.  I just wanted to make sure the clock hadn't already started for working on the
request.  

 

On Tue, Sep 10, 2024 at 9:15 AM bill liderengineering.com <bill@liderengineering.com>
wrote:
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Mr. Olbrechts, as you should be aware from the email below, Mr. Bernhoft has until
4:00 pm September 12, 2024 to file a motion for reconsideration.  Mr. Bernhoft
intends to file a motion for reconsideration within the time period stipulated under City
code.

 

William (Bill) Lider, PE, CESCL

Lider Engineering, PLLC

2526 – 205th Place SW

Lynnwood, WA 98036

425-776-0671 Office

206-661-0787 Cell

 

 

 

From: Phil Olbrechts <olbrechtslaw@gmail.com> 
Sent: Tuesday, September 10, 2024 8:44 AM
To: Clugston, Michael <Michael.Clugston@edmondswa.gov>
Cc: bill liderengineering.com <bill@liderengineering.com>; Taraday, Jeff
<jeff@lighthouselawgroup.com>; rdbern@frontier.com; dbernhoft@yahoo.com; joe scordino
<joe.scordino@yahoo.com>
Subject: Re: Edmonds/Bernhoft Appeal -- Ruling Granting City's Motion to Limit Scope and
Dismissing Appeal

 

Has the City accepted Mr. Bernhoft's reconsideration filing yet?  I will be setting up a
briefing schedule once the clock begins.  

 

On Fri, Sep 6, 2024 at 8:52 AM Clugston, Michael
<Michael.Clugston@edmondswa.gov> wrote:

Good morning,

 

Yes, your approach makes sense.  Once you submit the document, I’ll add the
reconsideration fee – once that fee is paid (in-person at the permit counter or by
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phone at 425-771-0220), the reconsideration review clock will begin.

 

Thanks.

 

Mike Clugston | Acting Planning Manager

City Hall | 121 5th Ave. N | Edmonds WA 98020

425.771.0220 (office) | 425.967.2634 (mobile)

michael.clugston@edmondswa.gov

www.edmondswa.gov

 

The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm).
Staff is available via phone, email and/or by appointment during working hours (typically 8-
5pm)

 

NOTICE:  All emails, and attachments, sent to and from the City of Edmonds are public
records and may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

 

From: bill liderengineering.com <bill@liderengineering.com> 
Sent: Friday, September 6, 2024 8:35 AM
To: Clugston, Michael <Michael.Clugston@edmondswa.gov>
Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; joe scordino <joe.scordino@yahoo.com>; Phil Olbrechts
<olbrechtslaw@gmail.com>
Subject: RE: Edmonds/Bernhoft Appeal -- Ruling Granting City's Motion to Limit Scope and
Dismissing Appeal

 

Mr. Clugston, your link below to My Building Permit portal has no option for
submitting a motion for reconsideration of the Hearing Examiner’s decision.  The
pdf file for Mr. Bernhoft’s motion for reconsideration will be small and I suggest that
service be made directly to all parties via email, similar to the electronic service we
have been using on this appeal.
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Do you agree?

 

William (Bill) Lider, PE, CESCL

Lider Engineering, PLLC

2526 – 205th Place SW

Lynnwood, WA 98036

425-776-0671 Office

206-661-0787 Cell

 

 

From: Clugston, Michael <Michael.Clugston@edmondswa.gov> 
Sent: Tuesday, September 3, 2024 8:49 AM
To: bill liderengineering.com <bill@liderengineering.com>
Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; joe scordino <joe.scordino@yahoo.com>; Phil Olbrechts
<olbrechtslaw@gmail.com>
Subject: RE: Edmonds/Bernhoft Appeal -- Ruling Granting City's Motion to Limit Scope and
Dismissing Appeal

 

Good morning,

 

1. The last day for reconsideration is Thursday, September 12, by 4:00pm.
2. A request for reconsideration costs $314.00.  Submit the reconsideration letter

through the MBP portal for file PLN2024-0020 and an invoice will be sent for
the fee.

3. You are reading ECDC 20.06.140(E) correctly.

 

Thanks.
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Mike Clugston | Acting Planning Manager

City Hall | 121 5th Ave. N | Edmonds WA 98020

425.771.0220 (office) | 425.967.2634 (mobile)

michael.clugston@edmondswa.gov

www.edmondswa.gov

 

The Permit Center is open for walk-in service M-F 8:30am to 2pm (closed for lunch 12-1pm).
Staff is available via phone, email and/or by appointment during working hours (typically 8-
5pm)

 

NOTICE:  All emails, and attachments, sent to and from the City of Edmonds are public
records and may be subject to disclosure pursuant to the Public Records Act (RCW 42.56).

 

From: bill liderengineering.com <bill@liderengineering.com> 
Sent: Tuesday, September 3, 2024 8:33 AM
To: Clugston, Michael <Michael.Clugston@edmondswa.gov>
Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; joe scordino <joe.scordino@yahoo.com>; Phil Olbrechts
<olbrechtslaw@gmail.com>
Subject: RE: Edmonds/Bernhoft Appeal -- Ruling Granting City's Motion to Limit Scope and
Dismissing Appeal
Importance: High

 

Mr. Clugston,

 

Pursuant to ECDC 20.06.140, Mr. Bernhoft has the right to request reconsideration
of the hearing examiner’s decision within ten calendar days of the decision, not
counting the day of the decision.

 

Please confirm:
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1. The request for reconsideration of the Hearing Examiner’s decision in the
Bernhoft case must be filed on or before 4:00 pm September 12, 2024.

 

2. Pursuant to ECDC 20.06.140(D), what is the required reconsideration fee for
filing a timely request for reconsideration?

 

3. Please confirm that pursuant ECDC 20.06.140(E), that the timely filing of a
request for reconsideration shall stay the hearing examiner's decision on the
applicable project permit application, or portion thereof, until such time as the
hearing examiner issues a decision on reconsideration.

 

Thank you in advance for your prompt response to this email.

 

William (Bill) Lider, PE, CESCL

Lider Engineering, PLLC

2526 – 205th Place SW

Lynnwood, WA 98036

425-776-0671 Office

206-661-0787 Cell

 

 

 

From: Phil Olbrechts <olbrechtslaw@gmail.com> 
Sent: Monday, September 2, 2024 1:49 PM
To: bill liderengineering.com <bill@liderengineering.com>
Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; Clugston, Michael <Michael.Clugston@edmondswa.gov>; joe
scordino <joe.scordino@yahoo.com>
Subject: Re: Edmonds/Bernhoft Appeal -- Ruling Granting City's Motion to Limit Scope and
Dismissing Appeal
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Final land use decision on Mr. Bernhoft's appeal is attached.  Reconsideration of the
decision is governed by ECDC 20.06.140.   The appeal hearing scheduled for
September 6, 2024 is cancelled. 

 

On Thu, Aug 29, 2024 at 8:45 AM bill liderengineering.com
<bill@liderengineering.com> wrote:

Mr. Olbrechts, Appellant Bernhoft will most certainly be filing a motion for
reconsideration, given the misrepresentations by the City with regards to the
overall, $7-million proposed project to rectify the problems the City has created
in Lower Perrinville Creek of which its fish-killing flow splitter is an integral part. 

 

We suggest that you strike the September 6, 2024 hearing.  Mr. Bernhoft will
need to check with his expert witnesses as to their availability later in September
or October before a new hearing date may be scheduled.  We suggest that a
new pre-hearing conference be set so that we can orally argue why the scope of
our appeal should not be limited and to schedule a new hearing date.

 

In the interim, the City is cautioned and reminded that it is illegal for them to do
any sediment removal in Perrinville Creek, without a valid HPA permit.

 

Also, for future reference, please correct the spelling of my name on future
correspondence.

 

William (Bill) Lider, PE, CESCL

Lider Engineering, PLLC

2526 – 205th Place SW

Lynnwood, WA 98036

425-776-0671 Office

206-661-0787 Cell

 

From: Phil Olbrechts <olbrechtslaw@gmail.com> 
Sent: Thursday, August 29, 2024 7:56 AM
To: bill liderengineering.com <bill@liderengineering.com>
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Cc: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com;
dbernhoft@yahoo.com; Clugston, Michael <Michael.Clugston@edmondswa.gov>; joe
scordino <joe.scordino@yahoo.com>
Subject: Re: Edmonds/Bernhoft Appeal -- Ruling Partially Granting City Motion to Narrow
Scope--APPLELLANT RESPONSE

 

To handle this more expeditiously, I do have to recognize that there's no need for
response from the City since the Appellant did not clarify how their appeal relates
to the scope of the hearing as defined in my 8/26 email.  Unless the parties present
a legitimate need for more comment I'll go ahead and issue the final ruling
probably by Monday morning (I have other decisions to issue before).  The final
ruling will be based upon the evidence presented in the briefing on the City's
motion only.  Once issued at that point the Appellant can file their reconsideration
request and I'll set up a briefing/comment schedule for the motion if filed.  If
reconsideration is requested we will likely have to postpone the hearing date.  

 

On Wed, Aug 28, 2024 at 11:15 PM Phil Olbrechts <olbrechtslaw@gmail.com>
wrote:

Thank you Mr. Liderson.  Unfortunately your reconsideration request is out of
order. It is stricken and will not be considered for the final order to be issued
next week.   The record was only left open at this point to address how Mr.
Bernhoft's appeal addresses the scope of review as limited by my 8/26/24 email. 
Mr. Taraday is still authorized to address how much Mr. Bernhoft's appeal is
pertinent to the scope of review as identified in the 8/26/24 ruling.  As I noted in
the 8/26/24 email, reconsideration requests can be filed upon receipt of the final
order that will be issued next week.  A ruling on reconsideration however will
likely not issue until after September 6, 2024 since the City will be entitled to
have time to respond to your reconsideration request.  If the parties wish to
postpone the 9/6/24 hearing a week or two to accommodate the reconsideration
process that is an option as identified in my 8/26/24 email.  

 

On Wed, Aug 28, 2024 at 10:48 PM bill liderengineering.com
<bill@liderengineering.com> wrote:

Mr. Olbrechts,

We are in receipt of your August 26, 2024 email below, partially ruling on the
City of Edmonds dispositive motion to “limit” the scope of the Bernhoft
appeal of the City’s SEPA determination of non-significance to allow
continuance of its fish-killing flow splitter for another three years.   I am
responding on behalf of Mr. Bernhoft, who is currently out of state, via email
as a final decision is not indicated by your email.

We strongly disagree with the Hearing Examiner’s partial ruling.  Again the
City seeks to stifle a legitimate appeal of their illegal maintenance of a fish-
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killing structure that no longer functions as a flow splitter to divert high flows
into a pipe that cannot even convey a 10-year storm.

In your email you state:

The proposal is not part of a larger City proposal because it doesn't
meet the test for a larger single proposal as laid out in detail in WAC
197-11-060(3)b, pasted below. Further, as noted by the City, there is
no current City proposal or plan for a more comprehensive fix to
Perrinville Creek hydrology problems.

First, the Hearing Examiner is incorrect that there is no proposal for a more
comprehensive fix to the Perrinville Creek hydrology problems.  In June
2022, the City hired consultant ESA under a $906,919 professional services
agreement to model and design of the Lower Perrinville Restoration project
to include:

Removal of sediment/channel realignment downstream of the
diversion structure so that an interim reestablishment of flows back to
the BNSF culvert is completed. This is because currently all creek
flows enter the diversion structure.
Replacement of the BNSF culvert with a fish passable culvert.
Replacement of the Talbot Road Culvert with a fish passable culvert.
Possible decommissioning the diversion structure and any needed
rehabilitation of the overflow pipe for conveyance of storm flows that
cannot be discharged into the Creek due to grade differentials.
Realignment and construction of the stream bed along this reach.

 

This is documented in Appellant’s Exhibit B80, Bates page numbers 917-
918, copy attached that will provide as backup to our testimony at hearing, if
allowed.

Attached is a copy of Appellant’s Exhibit B68, Bates No. 685 showing the
City’s Engineering Project Status Report for the Lower Perrinville Creek
Restoration Project.  This June 2023 Public Works status report shows an
estimate project cost of over $7-million for this project that is currently in pre-
design.  It was estimated in 2023 that it would be 2 years in design and
development before being ready for construction.  Yet the City has made
little to no progress in moving the project from pre-design to final design.  It
is simply incorrect to make the statement that, “there is no current City
proposal or plan for a more comprehensive fix to Perrinville Creek hydrology
problems.” 

Consultant ESA has prepared a conceptual plan, yet because of budgetary
reasons, the City has chosen not to act requiring the continued maintenance
of the fish-killing flow splitter for at least another three years, but will likely
turn into a much longer time.

Secondly, WAC 197-11-060(3)(b)(ii) states:

(ii) Are interdependent parts of a larger proposal and depend on the
larger proposal as their justification or for their implementation.

Continued maintenance of the flow splitter and the proposed restoration of
Lower Perrinville Creek are interdependent as the future stream restoration
requires the continued maintenance of the illegal, fish-killing flow structure to
continue.



The City incorrectly cites King County v. Friends of Sammamish Valley, 525
P.3d 214 (Wash. Ct. App. 2023)(baseline zoning conditions must include
multiple alleged illegal and unauthorized zoning uses).  This is an apples
and oranges comparison. 

In KC v. Friends, the issue was related to the Growth Management Act and
rezoning of agricultural land for industrial construction of wineries, etc. 
While one can argue the merits of rezoning agricultural land for other uses,
King County was acting legally, within the authority granted to it under its
Charter to make zoning changes.

Here, the City acted unilaterally, without any prior authorization, any
environmental review, or approval from WDFW to block-off and dewatered
300-feet of stream channel, in violation of its own Critical Areas Ordinance
Title 23 (CAO).  Courts treat stormwater and environmental issues
differently than zoning issues.  In the December 29, 2016 Washington State
Supreme Court Ruling Snohomish County v. Pollution Control Hearings
Board, et.al, Case No. 92805-3 the Court concluded:

“We reverse the Court of Appeals and reinstate the Board's order.
The legislative history and our precedent demonstrate that the
vesting statutes were intended to restrict municipal discretion with
respect to local zoning and land use ordinances. Because state and
federal law direct the permittees to implement the storm water
regulations at issue in this case, the regulations are not the sort of
local municipal land use and zoning ordinances the legislature was
concerned with. Indeed, the legislature's actions with regard to
implementation of Ecology's LID techniques make it clear that the
vesting statutes do not preclude compliance with the 2013 Phase I
Permit.”

The City cannot claim vesting of their illegal, unpermitted dewatering of 300-
feet of Perrinville Creek in order to change the environmental review
baseline, just to avoid compliance with City Code, the 2019 Stormwater
Management Manual for Western Washinton, its 2019 Phase II Municipal
Stormwater Permit, and the HPA permit requirements previously established
for maintaining its flow splitter.

While zoning issues are important, no one’s property or life safety was
threatened as a result of KC v. Friends decision; here, the City’s rapidly
deteriorating and failed culvert that cannot even convey a 10-year storm
event under the BNSF mainline tracks, runs the risk of multiple fatalities,
major property damage, and a national news level environmental
catastrophe in Puget Sound, simply because the City does not wish to
allocate the funds necessary to correct the problem that it created.

As such, the Hearing Examiner must consider the ramifications of the City’s
illegal dewatering and stream diversion under SEPA before dismissing the
Bernhoft appeal outright.  The City cannot simply set aside its CAO by
dewatering a stream, destroying a salmon run, and then speciously claim
that their illegal actions have now changed the baseline so that the CAO
does not apply in this instance to justify the continuance of its maintenance
of its fish-killing flow splitter.

The City failed to address the effects of its “maintenance” to remove rock
and sediment on salmon, both adults lured to the attraction water created by
the maintenance work as well as the 4,000 juvenile coho placed in the creek
in 2023 and 2024 by the Edmonds Stream Team (EST) salmon
enhancement Cooperative Program with Washington Department of Fish

http://et.al/


and Wildlife.  The maintenance work is disrupting and destroying
spawning/rearing habitat and will destroy the salmon placed in Perrinville
Creek by the EST. 

The City’s SEPA checklist is erroneous because it does not mention salmon
or resident cutthroat that will be impacted by the continued maintenance. 
The City violated State rules on how a SEPA Checklist is supposed to be
completed and how the incomplete or inadequate checklist would affect the
DNS. 

Many of these issues were raised by Fish Biologist Joe Scordino in his
comments to the City prior to its DNS decision.  The WAC’s referenced by
Mr. Scordino in his comment e-mails to Mr. Clugston will be presented at
hearing has testimony and evidence to the Hearing Examiner, if we are
allowed to do so; and we will document the environmental impacts from the
continued maintenance of the fish-killing flow splitter. 

The City did not address if or how the maintenance would affect protections
afforded to critical areas by State Law such as only doing work during open
fish windows and doing maintenance work, “in-the-dry” by sandbagging the
stream and diverting the stream around the maintenance work area. 
Working, in-the-dry is a condition of the City’s current HPA permit to
maintain the flow splitters that the City has not followed.

Will the City perform “emergency” maintenance outside of open fish
windows?  If so, what will be the impact to the Perrinville Creek fishery? 
These maintenance impacts have not been addressed in the City’s SEPA
determination.

In recent personal conversations with WDFW staff just this week, we have
just learned that as a part of any future HPA permit, WDFW will require the
City to truck or haul excavated stream bed materials and deposit them at or
near the Perrinville Creek outfall, for beach replenishment.  This raises a
whole host of maintenance related environmental issues that are not
addressed in the current SEPA Checklist and DNS, such as:

How will the excavated materials be transported to the outfall?
Will they be trucked over the BNSF mainline railroad tracks?
Will BNSF even allow this operation on their tracks?
Will the excavated materials be barged to the outfall?
How will the eel grass beds in Browns Bay be protected from barge
traffic or incorrectly placed fill?
Are there any contractors even willing to barge excavated materials to
the outfall risking grounding and damage to their barge if it becomes
stuck?
If a barge is grounded, maritime regulation requires that the barge be
inspected by an underwater marine surveyor to assure that the barge
is still seaworthy.

 

None of these issues have even been addressed, discussed, or their
impacts even considered.  Hence the absolute need to prepare an EIS so
that all of these problems can be addressed before they become an
environmental disaster.

In conclusion, the City seeks to stifle this appeal by incorrectly limiting the
appeal issues to sediment removal from the flow splitters rather than
evaluating the entire lower Perrinville Creek restoration project as defined by



the City in 2022 and 2023.

We request that the Hearing Examiner allow this appeal to proceed to
hearing, per the July 15, 2024 prehearing order with no restrictions on our
testimony.  The Hearing Examiner can then decide what testimony and
evidence he will consider as a part of his final decision.

Once we receive your final, detailed decision on the City’s motion to limit our
testimony, we will make a decision to request reconsideration of the Hearing
Examiner’s final decision.

Respectfully,

William (Bill) Lider, PE, CESCL

Lider Engineering, PLLC

2526 – 205th Place SW

Lynnwood, WA 98036

425-776-0671 Office

206-661-0787 Cell

 

From: Phil Olbrechts <olbrechtslaw@gmail.com> 
Sent: Monday, August 26, 2024 7:44 PM
To: Taraday, Jeff <jeff@lighthouselawgroup.com>; rdbern@frontier.com; bill
liderengineering.com <bill@liderengineering.com>; dbernhoft@yahoo.com;
Clugston, Michael <Michael.Clugston@edmondswa.gov>
Subject: Edmonds/Bernhoft Appeal -- Ruling Partially Granting City Motion to
Narrow Scope

 

Parties,

 

The City's motion to narrow scope on the first of its two requests for relief is
granted.  The scope of environmental review is limited to the impacts of the
proposed maintenance.  Impacts caused by the proposal are to be assessed
from current environmental conditions as the baseline.  The fact that the
current baseline may result from alleged illegal activity is immaterial as
demonstrated in King Cnty. v. Friends of Sammamish Valley, 525 P.3d 214
(Wash. Ct. App. 2023)(baseline zoning conditions must include multiple
alleged illegal and unauthorized zoning uses).  Fixing existing problems is not
pertinent to this appeal.  Any mitigation or additional required environmental
review is to be limited solely to the impacts of the proposed maintenance and
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not to problems allegedly caused by the City or anyone else in the past.  The
proposal is not part of a larger City proposal because it doesn't meet the test
for a larger single proposal as laid out in detail in WAC 197-11-060(3)b,
pasted below.   Further, as noted by the City, there is no current City proposal
or plan for a more comprehensive fix to Perrinville Creek hydrology
problems.  I will issue a much more detailed written legal analysis/ruling on
the City's motion once its second grounds for relief is resolved as outlined
below.

 

I've deferred ruling on the City's second request for relief in case the Appellant
would like an opportunity to provide further input.  The City's second request
for relief is essentially dismissal of the appeal.  The City requests dismissal
because as limited to proper scope, none of the Appellant's appeal issues are
germane to project impacts.  Since the Appellant didn't have the precise scope
of the appeal readily manifest when writing up his appeal, it is fair to give him
an opportunity to reformulate his issues as pertinent to the scope of
environmental review.  

 

Only one issue raised in the appeal can be readily seen as pertinent so far, i.e.
the assertion that maintenance during storm events may be dangerous to City
employees.  Although there may be a connection to the scope of review on that
issue, it's an outstanding legal issue whether labor conditions are considered to
be environmental impacts subject to SEPA review, as opposed to being within
the exclusive province of worker protection statutes.  In any event, the
Appellant may ultimately not even have any interest in pursuing the appeal in
this proceeding when limited to maintenance impacts.  It is up to the Appellant
whether he would like to more narrowly focus his appeal on the scope of
review as detailed in the first paragraph above or simply wait for a final ruling
on the City's motion.  The Appellant and City of course can ask for
reconsideration once a final ruling is issued on the City's motion.  

 

If the Appellant would like to identify how his appeal issues relate to
maintenance impacts only, he may provide a written clarification by 11:59 pm
on 8/28/24.  City response would be due by 5 pm 8/30/24.  A final ruling from
the examiner will likely issue on 9/2/24.  Witness and exhibit list deadlines of
the prehearing order are deferred to 5 pm 9/4/23.  The parties are welcome to
agree upon a later appeal hearing date if they'd like more time to see this
review process through.

 

The Appellant's motion to strike the City's motion as untimely is denied.  The
11:59 deadline was clearly a pm as could be seen from the City's request to use
that time instead of midnight during the comment period on the prehearing
order.  Evening deadlines are imposed in hearing examiner prehearing orders



to give citizen appellants who have to work during the day a little more equal
footing.  Further, as opposed to court deadlines, there's no court personnel that
need to still be in the office after 5 pm to accept evening documents for
filing.  

 

WAC 197-11-060(3)b:

(b) Proposals or parts of proposals that are related to each other
closely enough to be, in effect, a single course of action shall be
evaluated in the same environmental document. (Phased review is
allowed under subsection (5).) Proposals or parts of proposals are
closely related, and they shall be discussed in the same environmental
document, if they:

(i) Cannot or will not proceed unless the other proposals (or
parts of proposals) are implemented simultaneously with them; or

(ii) Are interdependent parts of a larger proposal and depend on
the larger proposal as their justification or for their implementation.
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