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The City’s draft timeline omits that its 1991 RW Beck 
Report (Exhibit B79, Bates No. 896 states:

“In addition to the culvert crossing, portions of the 
downstream system between Talbot Road and the 
BNRR crossing were identified as being undersized.  
Based upon the computer modeling, 10 year peak flow  
of 123 cfs for future  conditions will result in 
overtopping of the banks.”

This information was known to the City, before its flow 
splitter was constructed.

The City cannot provide any documentation that the 
diversion structure was ever designed by a 
professional engineer nor is there any documentation 
that any environmental analysis was done on the 
impacts of its flow splitter, before its construction.

Clip from City Exhibit—2021 DRAFT_Perrinville Creek 
Timeline Summary ZR_091421.pdf, Page 1

The City withheld the 1991 RW Beck report (Exhibit B79) and did not provide it as a part of any public records request.
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Clip from City Exhibit—2021 DRAFT_Perrinville Creek Timeline 
Summary ZR_091421.pdf, Page 1

The City’s draft timeline also omits that in 2012, it 
added additional flow into the flow splitter box from 
125.75 acres of urban City runoff, via a new 30-inch 
culvert from Talbot Road.

The 100-year flow from the Talbot Road addition was 
estimated by Herrera at 30.5 cfs*, or almost 100% of 
the high flow bypass culvert’s flow capacity, leaving 
almost no flow capacity for Perrinville Creek or its 
bedload.

Per the 1991 RW Report, this culvert could not even 
safely convey a 10-year storm.

*Reference Exhibit B39, Table 4, Bates No. 274

The City made the problem much, much worse in 2012 
adding additional runoff to an already undersized culvert.
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BNSF Inspection Reports only report surface defects.  
Deep-seated loss of rock is not detected by routine 
inspections.

Gradual loss of rock in the track prism will result in a 
sudden shift in the rails due to train vibration and 
loading, resulting in a derailment accident.

BNSF does not inspect beyond the surface and rail 
gauge measurements that will not detect the 
forming of a subsurface void.

Clip from Exhibit B91
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Clip from Exhibit B93 Aug 2018 BNSF Guidelines Rail Design

“Drainage structures…shall be designed to carry Cooper E-80 live loads, with diesel 
impact.  Structures shall be designed per American Railway Engineering and 
Maintenance Way Association (AREMA) Manual chapters 1, 7, 8, or 15 as 
applicable, and designed by a licensed engineer.”

THE CITY CANNOT SHOW THAT THIS WAS DONE
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§213.33 Drainage
 
Each drainage or other water carrying facility under or 
immediately adjacent to the roadbed must be maintained and 
kept free of obstruction, to accommodate expected water flow 
for the area concerned.

Guidance. One of the most essential elements of track 
maintenance is a comprehensive drainage system. Drainage 
facilities (bridges, trestles, or culverts) should be given careful 
detailed consideration during inspections. Openings under the 
track are used to channel and divert water from one side of 
the roadbed to the other.

The rule specifies that each drainage structure shall be 
maintained and the Inspector should note conditions that 
would affect the integrity of the structure, such as culvert pull 
apart or separations, crushing or uneven settlement due to 
failure of or lack of head walls (in
conjunction with frost action), too steep a gradient, and 
insufficient support.



7

The City has not provided any 
documentation of flood 
damage to an occupied 
structure.

The only flood damage 
reported has been to the 
landscaped backyards 
constructed in a FEMA 
mapped AE flood zone.

Fill has been placed in the 
floodplain displacing storage 
and the 21.5-ft MLLW (19.5-ft 
NAVD88) berm was never 
constructed as required in the 
1985 short plat approved by 
the City.  Mudline on the 
structure is approx. 18-ft 
NAVD88, or 1.5-ft below the 
required berm elevation.

City Exhibit:  IMG_2174.jpeg
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Clip from Exhibit B87, Expedited HPA permit 
requiring mitigation/gravel nourishment.  The 
proposed location for this sediment deposition 
is 2.75 miles away from the Bernhoft tidelands 
and will provide zero mitigation for the 
sediment robbed by the City’s continual 
maintenance of the flow splitters.

Even though WAC 220-110-030(9) exempts 
expedited HPA permits from SEPA, WDFW still 
required mitigation in this case.

The only harm or hardship resulting from past 
flooding in lower Perrinville Creek was to 
landscaping planted in the AE zone floodplain.

Clip from Exhibit B87

The City circumvented SEPA by falsely claiming, “an imminent danger 
existed” when no such danger existed.  This was intentional to avoid 
having to comply with SEPA
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In a September 3, 2024 email, Mr. Clugston confirmed 
that all permits would be stayed pending the Hearing 
Examiner’s reconsideration decision.  Even after the 
Hearing Examiner found in Appellant Bernhoft’s favor, 
the City nonetheless proceeded to speciously obtain an 
“expedited” HPA permit to complete work stayed by this 
appeal.

The issuance of the expedited HPA was withheld from 
Appellant Bernhoft, until after the work was completed 
without an adequate SEPA review.

Clip from Exhibit B82

The City acted in bad faith by confirming that, “pursuant ECDC 20.06.140(E), that 
the timely filing of a request for reconsideration shall stay the hearing examiner's 
decision on the applicable project permit application, or portion thereof, until such 
time as the hearing examiner issues a decision on reconsideration.”
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Exhibit B89 showing 
the proposed sediment 
deposition in the 
Bracketts Landing 
Marine Sanctuary/City 
Park.  Any mitigation at 
this site 2.75 miles 
away will be worthless 
mitigation to the 
Bernhoft tidelands.
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Per WSDOT, the conversion from NAVD88 
datum to MLLW (mean lower lower water) 
datum in now 2.15-feet, or one-tenth of a 
foot higher due to sea level rise.

It can be anticipated that coastal flooding 
problems such as in lower Perrinville Creek 
will become worse with time.

 MLLW = NAVD88 + 2.15-feet
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